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FOREWORD 


Long obscured by internal problems, the subject of our relations with our Latin 
American neighbors has been brought by war into the focus of national attention. 
The course of those relations had been regarded until recently as if they were a 
matter of concern only to the State Department, to bondholders, and to those indus- 
tries engaged in large-scale export or import operations. Today we recognize that 
the northern and southern portions of this hemisphere are interdependent to a degree 
heretofore unsuspected. However, our years of neglect handicap us in responding 
to the situation which the crisis has revealed, for we are deficient in the knowledge 
essential to the development of new channels of commercial and cultural intercourse. 
Thus, though that new spirit in Latin American relations epitomized by the phrase 
“Good Neighbor Policy” is widely known and generally accepted, much less familiar 
are the problems which are being attacked, and the governmental activities which 
are being pursued, to make that phrase the symbol of a reality. 

The programs which are emerging, especially in the field of commercial relations, 
are being implemented by law and, to a considerable extent, operate through the 
action of governmental agencies. Nevertheless, the concern of the American lawyer 
in their development may seem remote. With active participation in the Latin 
American market limited to a relatively small proportion of American business 
houses, it is not surprising that the practice of law relating to Latin America should 
have remained a specialty restricted to a rather small number of American attorneys. 
This situation will not soon be changed, even though, as commercial ties with Latin 
America multiply, the number of specialists in its laws will surely increase. But, 
in this as in other areas of specialized practices, it is important that the American 
attorney who is not a specialist should be able to communicate with the specialist on 
the basis of a broad understanding of the matters with which the specialist must deal. 

To aid in the creation of such an understanding—in which the layman as well as 
the lawyer may share—is the purpose of this symposium. It represents a contribution 
of limited scope in a field too vast for a single undertaking, but it may serve as 
introduction and orientation. The structure of the symposium is indicated below. 

The first and second articles are designed, respectively, to portray in broad outline 
the economic considerations incident to expanding hemispheric trade and to describe 
briefly the activities of the United States Government to foster this development. Out- 
standing among such activities has been the trade agreements program, described 
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and appraised in the succeeding article. Although by no means confined to the 
Western Hemisphere, this program’s attack on tariff barriers, exchange restrictions, 
and import quotas represents perhaps our major contribution to the stimulation of 
hemispheric trade. Yet only recently we have had recourse to the quota device to 
preserve the coffee market from collapse. The article depicting the genesis and 
operation of the Inter-American Coffee Agreement reveals how the crop surplus 
problem may be dealt with by the cooperative action of producing and consuming 
nations. 

A factor conditioning the flow of exports to Latin America has been the avail- 
ability of credit to Latin American purchasers. Two articles examine the agencies for 
the extension of credit and the economic and—of late—political considerations which 
govern credit operations. The first of these articles deals with the role of govern- 
mental credit, the second with the role of private credit, especially that extended by 
commercial banks. 

If United States business firms are to seek markets in the other American re- 
publics, they will have to determine the means through which their businesses are 
to be conducted, a decision which will involve inquiry into the branches of law 
discussed in the concluding four articles: the laws relating to the utilization of agents 
and corporations for the doing of business in Latin America, the laws relating to 
the sale of goods there, the internal tax laws of the nations in which business is done, 
and the international tax laws through which the hazards of double taxation are 
coming to be minimized. These articles touch on only the salient or characteristic 
aspects of their topics; full treatment would, of course, require volumes. 

Three additional topics would have been included in this symposium but for the 
outbreak of war which made impracticable the treatment of foreign funds control 
and export licensing and also precluded participation herein of the author of a 
projected article on inter-governmental activities in aid of hemispheric trade. It 
should be added that all the articles published were prepared prior to December 8th 
and only minor modifications were feasible thereafter. No attempt has been made 
to consider the roles of the Dominion of Canada and of colonial possessions in the 
hemisphere. 

Davin F. Cavers. 























PROBLEMS AND OPPORTUNITIES IN 
HEMISPHERIC ECONOMIC DEVELOPMENT 


Joszpux C. Rovensxy* anp A. Wituinc Pattersont 


The immediate concerns of hemispheric trade gain perspective when viewed in 
relation to the problems and opportunities faced by cur government in attempting 
to plan, with its neighbors, a long-term economic program in the Western Hem- 
isphere. This article will consider those problems and opportunities; it will discuss 
some of the complications and dangers involved in such planning, objectives and 
means of attaining them, machinery, and methods of approach. Its scope will be 
confined to our relations with the other American republics. Its treatment must be 
brief and general, but many of the matters touched on are developed more fully 
elsewhere in the symposium for which this article is to serve as introduction. 


I 


Simon Bolivar, the Great Liberator, held the first inter-American conference in 
Panama in 1826, three years after the proclamation of the Monroe Doctrine; to this 
conference John Quincy Adams sent representatives from the United States. Our 
trade with the other American republics is several centuries old, but it was not till 
1890 that Bolivar’s dream of an Inter-American Congress of Nations was given a 
permanent form with the creation of the Pan American Union. 


The history of our relations with the other American republics, economic as well 
as political, has been marred by mistakes, the most conspicuous of which have 
perhaps been our own mistakes, of omission as well as of commission (including the 
fact that the representatives sent by Mr. Adams to Bolivar’s conference arrived too 
late to be of much use). In addition to certain governmental actions over a period of 
years which were not considered as being friendly by our neighbors to the south, the 
activities of our business people have not always compared favorably with those of 
the Germans and English, who have been more painstaking in learning the language 
and trade customs and in getting to know the people and their habits. 


*Ph.G., 1909, University of Pittsburgh; LL.D., 1939, Washington and Jefferson College. Co-Director 
of American Hemisphere Division, Board of Economic Warfare, and Assistant Coordinator, Office of the 
Coordinator of Inter-American Affairs. Vice President, Bankers’ Association for Foreign Trade; Director, 
National Foreign Trade Council. Vice President in charge of the Foreign Department, The Chase National 
Bank, New York, 1928-1940. Author of numerous articles on foreign banking and commercial topics. 

+ A.B., 1932, Graduate School of Business Adm’n, 1932-1933, Harvard University. Business economist, 
Commercial and Financial Division, Office of Coordinator of Inter-American Affairs since September, 1941. 
Previously associated with Drexel & Co., Philadelphia. 
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A new conception of our relationship with the other American republics, for- 
mulated over a number of years, was publicized in Mr. Roosevelt’s 1933 inaugural 
address as the “Good Neighbor” policy. The advent of war has crystallized the 
importance of this policy. 

The present world crisis has provided us with a great opportunity to give impetus 
to sound long-term economic plans. Immediate problems must be attacked, but 
longer-term objectives reaching into the post-war period should be kept very much 
in mind. A major immediate problem consists of keeping the American republics 
supplied with the flow of goods from this country necessary to maintain their 
economies. We are not now able to satisfy all their wants but we must see to it that 
their wants are filled in the same order as defense and non-defense wants in this 
country. Under Secretary of State Welles voiced this policy as follows in a short-wave 
broadcast in Spanish in August, 1941: “I wish, however, officially to state that, so far 
as concerns the type of goods of which the United States is the principal or sole 
supplier, they will be made available on an equal basis to the people of the other 
American republics as liberally as they are to the people of this country.” Their 
urgent need for certain of our goods at this time, and ours for theirs, leaves the door 
open for more permanent mutually beneficial trade and economic development. At 
the same time, we have a grave responsibility not to encourage on emergency grounds 
any action which, while temporarily helpful, would be injurious to the interests of 
our southern friends over the longer term. Assuming that the post-war world re- 
turned to what have heretofore been the usual channels of trade, how far would 
we be prepared to go in backing war-developed production in the other American 
republics against the older sources of supply? We must do some measure of planning 
for tomorrow while struggling with today. 


II 


Obviously a major complication in any long-term planning for the hemisphere 
is the fact that part of the Latin American economy is in direct competition with our 
own, a fact which has led many sceptics to observe that inter-American economic 
cooperation is a waste of time. Argentine beef, corn and wheat, Brazilian cotton, 
Chilean copper—world markets have seen keen competition between some of these 
products and our own, with a resultant strain on hemisphere solidarity. Some idea 
of the extent of this competition may be gathered from the following table showing 
the value (in millions of dollars) of major competing export surpluses in 1938: 

corn cotton meats wheat 


BS PRS MEA iat ee ee eae aie EG Ns Oe hn ee OREN SE eS 94 229 28 78 
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Allied with this complication is that of surplus production as a whole. In addition 
to the competing products already mentioned, Latin America produces coffee, 
bananas, sugar and other products which do not compete with our own, but of 
which she has worrisome surpluses. In the past we have taken some 60% of her 
coffee output and about 65% of her sugar output, the exportable balance going chiefly 
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to Europe, while her banana production is so large that we cannot begin to absorb it. 
Since Europe normally has taken about 40% of our exports and from 50 to 60% of 
those of the other American republics, any program based on independence from 
European markets implies sharp readjustments of economies within our hemisphere. 

A third complicating factor is our inability to foretell post-war conditions. A plan 
which would be desirable under one set of future conditions might prove a boom- 
erang if a radically different pattern developed. Such uncertainty is inherent in any 
long-term planning, but is doubly important where the field of effort is so large. 
Some of the many other complications will be alluded to later. 

In formulating any long-term economic plans for the hemisphere, dangers in- 
herent in such planning should be kept very much in mind. First, we must not 
forget that there is more to the world than our hemisphere. An attempt to establish 
a permanently self-sufficient and interdependent hemisphere which would have to 
hold its own in the post-war world against other trade areas would be contrary to 
that freedom of trade which is purportedly one of the objectives for which the 
democracies are struggling. The war has accentuated a trend to economic regional- 
ism, but it is questionable how far we should go along this path. Any system of 
increased international cooperation after the war would be checked in its inception 
by the existence of a new major autarchical economic unit, hemmed in by elaborate 
trade restrictions of the sort which helped pave the way for the present war. For 
example, we have normally used about 80% of the world’s export of rubber, 95% 
of our supply coming from Asia. If a very extensive rubber industry were built up 
in South America (assuming a war of many years’ duration) which in post-war years 
had to be subsidized to enable it to compete with East Indian production, the net 
effect on the world economy might be the disruption of normal sound trade channels 
and a lowering of the standard of living. We must be very careful not to stimulate 
production that is going to take a nose dive after the war where the net long-term 
effect on the economy of the producing country or countries will be harmful. 

Second, there is the danger of attempting too much. The difficulties experienced 
in our attempts to solve our own economic troubles, such as the agricultural surplus 
problem, with the huge costs attendant on some of those attempts, should dictate a 
humble, carefully thought out, and not too ambitious approach in tackling the more 
complicated and larger problems of the hemisphere. 

Third, we should avoid raising false hopes on the part of our neighbors by 
promises which we may be unable to fulfill. Promises of this sort will tend to a net 
deterioration of inter-American relations. 

Fourth, we should guard against the role of a hemisphere Santa Claus. In cases 
where we grant financial, technical and other assistance to the other countries of the 
hemisphere, responsibilities and contributions on their part are essential for the 
desired goal of cooperative action. 

Fifth, we must avoid the mistake made in certain quarters after the last war of 
neglecting our economic relations with Other America when the emergency was over. 
Ambassador Winant’s statement that “when the war is won for democracy, then we 
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must be prepared to conquer the peace” applies forcefully to our policy in this 
hemisphere. 

Despite the above-mentioned complications and dangers, we have pressing re- 
sponsibilities as the major economic power in the hemisphere in a time of world 
emergency. While we do not have to, and should not, take on the whole burden 
resulting from the impact of the war and its aftermath on every American republic, 
enlightened self-interest over the longer term as well as good neighborliness, point to 
the common-sense wisdom of our steadily increasing economic collaboration with 
the other American nations. So unpredictable and rapidly changing is the world 
scene, that any long-term economic policy must above all be flexible. While keeping 
long-term objectives in mind, furthermore, concrete and immediate projects of 
obvious economic and social utility to the American republics should be carried out, 
irrespective of the outcome of the war. What should these long-term objectives be? 


Ill 


Our primary objective should be to accelerate the economic development of the 
other American republics to allow those larger standards of consumption which 
their resources would permit if properly developed. They have far greater resources 
than have already been developed, could usefully support a much larger population, 
and could raise the standard of living of a large part of their present population. 
A properly executed developmental program will be mutually beneficial and will 
feed upon itself. The expansion of desirable new production and new industry will 
help to stabilize employment, increase wages, and raise the standard of living and 
purchasing power of an important segment of the population. It has been estimated 
that more than half of the Latin American population of some 120 million live on 
family incomes of $100 a year or less, while only a very small percentage receive as 
much as $1,000. Increased purchasing power of these countries will mean not only 
greater capacity to buy our goods but increased trade among themselves; it will help 
solve the surplus problem and increase the demand for any new local production 
which may be developed, such as that of rubber, thereby creating new outlets for 
such production over the longer term. The disparity between the purchasing power 
of our economy and that of the other American republics is one of the most serious 
obstacles to an extensive and permanent two-way trade; steps to narrow this gap 
by increasing their purchasing power are essential and will be mutually helpful 
irrespective of the outcome of the war. We should work toward an economy of 
plenty and steadily improving living standards in the hemisphere. 





The need for diversification of Latin American economies was highlighted by 
their vulnerability to shifts in international trade resulting from the war. When the 
war broke out, Central and South America were producing some $5 billion of goods 
annually, of which over a quarter represented value added by manufacturing and 
processing industries employing about two million persons. Over a third was being 
exported and about one tenth (some $500 million) was going to Continental Europe. 
Coffee, corn, cotton, copper, petroleum, and wool accounted for over one fourth of 
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total production. Ten agricultural products accounted for half of the total exports, 
and half the production of these ten products was being exported. The United 
States, on the other hand, was exporting only 8% of its total output and the same 
percentage of its agricultural products. The British blockade and German conti- 
nental domination inexorably closed one market after another on which the other 
American republics had been dependent for the wherewithal to buy vital manufac- 
tured and semifabricated materials. More than a third of their public revenues had 
been derived from customs duties, which fell off with the corresponding shrinkage 
in imports, inasmuch as Continental Europe had been an important supplier of many 
Latin American commercial and industrial needs. A good number of these countries 
were one- or two-crop countries or had only recently emerged from that stage. Their 
vulnerability to such a sudden shift in world trade, on the economic front and hence 
on the political front, was therefore serious. 

The problem would have been even more grave if considerable diversification had 
not already been achieved since the last war, particularly during the depression years 
of the 1930’s. In Brazil, added impetus to this diversification, chiefly industrialization, 
has been provided by the war. Coffee, which less than twenty years ago accounted 
for 74% of her total exports, now contributes only 32% of exports, though the 
tonnage of coffee exported has increased. Brazil, while only 3% of her arable land 
is cultivated, leads the world in coffee production, is second in cacao, third in corn, 
fifth in cotton and sugar, seventh in meat, and ninth in rice. Yet the value of her 
industrial production is now 20% larger than that of her total agricultural output. 
Argentina, Chile and other countries have also made progress toward diversification 
of their economies, but there is still vast room for improvement. 

Other desirable objectives, allied in greater or less degree with the major objective 
of accelerating the development of their economies, as well as with one another, 
include the following: 

1. Stimulation of primary production which does not compete with our own. 
The only American republics in addition to the United States which lie wholly or 
mainly within the temperate zone are Argentina, Chile, Uruguay, and Paraguay, the 
others being mostly tropical or semitropical. With a large part of the tropical and 
semitropical areas still largely undeveloped, our agricultural imports from Latin 
America (which have constituted as much as 90% of our total imports from that 
area) have in the past been made up, to the extent of about 50%, of commodities 
produced in this country. The leading product complementary to our economy 
which might be produced on a large scale in Latin America is rubber, of which there 
are indications of high-yielding strains in this hemisphere which may be able to offset 
some of the labor and other advantages of the Far East with its low-yielding strains. 
Ford in Brazil and Goodyear in Costa Rica and Panama are now producing rubber 
on a very small scale. Abaca, a tropical plant which supplies the Manila hemp of 
commerce, the raw material necessary for naval cordage for which no satisfactory 
substitute is known, has been grown principally by Japanese in the Philippines, but 
judging by a 2,000-acre planting in Panama, it could be produced satisfactorily in 
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the American tropics. The cinchona plant, the source of quinine and native to South 
America, could probably be produced profitably in this hemisphere, whereas we are 
now dependent for supplies on the East Indies. Similar possibilities exist in other 
tropical plants yielding vegetable oils, drugs, perfumes, and flavoring extracts, in 
herbs, tropical fruits, and a number of hardwoods. In the mineral field, there are 
tin, tungsten, antimony, mercury, mica and other minerals not native to this country 
which we can import from South and Central America on a larger scale. From 1937 
to 1939 our imports of rubber, quinine, cocoa, tea, tapioca, kapok, rotenone, fibers 
(sisal, henequen, and abaca), vegetable oils, cashew nuts, and natural silk averaged 
annually about a half billion dollars, most of which came from Asia, and of which 
only 6% originated in Latin America. Most of these products could be grown in 
Latin America in much greater quantity than at present. As has already been indi- 
cated, there is a major question of long-term over-all expediency as to the extent to 
which such production should be developed at the possible expense of older sources 
of supply. In addition to jute, flax, and hemp substitutes and some of the other 
articles mentioned above, importers in this country are showing increasing interest in 
Latin American glassware and earthenware, handicraft and native food products, all 
of which offer considerable longer-term developmental possibilities. 

2. Industrialization. At the present time, agricultural rather than industrial de- 
velopment is more feasible because the former is more suited to our needs and, more 
important, would require a smaller export of capital goods from this country. 
Furthermore, for an indeterminate period, South and Central America, as has been 
true of most areas in an early stage of industrial development, will be able to import 
most manufactured goods more cheaply than they can produce them, owing to 
various fundamental factors, such as lack of coal, poor transportation facilities, 
less effective labor supply, small markets, and lack of standardized technique. 
Over the longer term, however, a greater degree of industrialization of the differ- 
ent American republics is desirable, to raise their standard of living, diversify 
their economies, save needed exchange, and increase their over-all buying power. 
Our own commerce is normally greatest, not with undeveloped raw material pro- 
ducers, but with our industrialized competitors such as Great Britain, Germany, 
France and Canada. With certain exceptions such as Brazilian steel, near-term efforts 
toward industrialization of the other American republics should be directed not 
toward capital goods industries, many of which would prove uneconomical, but 
toward consumer goods industries, such as shoes, shirts, soap, foodstuffs and the like. 

Many of our manufactured goods are too high priced for the pocketbooks of the 
average South and Central American. Germany and Japan, on the other hand, have 
exploited the low-priced field. Consumer goods industries, to be successful in most of 
Latin America, would have to be principally in the low-priced field and would there- 
fore not compete with our own manufacturers to any great extent. It has been 
suggested that our manufacturers must enter the low-priced field to a much greater 
extent in order to build up a substantial trade with most of the American republics; 
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also, since the price factor looms so large, that our exports should be subsidized to 
compete in those countries. 

Development of new industries based on substitutes holds considerable promise. 
Corn can be used for the manufacture of alcohol and other products, while it is 
possible that coffee can be made a source of chemicals. Changes of this type offer 
many other opportunities. In addition, the replacement of war materials used in 
consumer goods with other available materials, a phenomenon increasingly evident 
in the United States owing to the priorities situation, may offer some possibilities for 
the development of new industries in the other American countries as well as here. 
Aluminum and stainless steel are giving way here to wood, glass, porcelain and 
enamelware, silk to other fibers and synthetics, tin cans to glass and paper containers, 
and so on. Industrial and government laboratories are engaged in research along 
these lines. Since Latin America has no research laboratories comparable to our own, 
any information which we pass on to them concerning substitutes may not only help 
them solve their urgent immediate problems occasioned by our priorities program, 
but also lay the foundation for new and profitable industry on their part. 

Through an Export-Import Bank credit of $20 million, Brazil is now building a 
steel plant, which will put Brazilians to work producing Brazilian iron ore, man- 
ganese, and coke, as well as making iron and steel (with a saving in ocean freight), 
which in turn will stimulate other Brazilian industries. Another step toward the 
development of new industry has been taken with the aid of the Inter-American 
Development Commission and the collaboration of the United States wholesale and 
retail trade. Studies have been made of retail store merchandise which might be 
produced in the other American republics to replace similar articles formerly im- 
ported from Europe, retailers have visited those countries, and an import business 
along these lines has already begun. Such merchandise includes handicraft and 
manufactured articles of a wide variety (glassware, earthenware, silverware, toys, 
novelties, hand-hooked and rag rugs, leather goods, and so on). 

Potentially important in the field of industrialization over the longer term is the 
inter-American trade scholarship program of the Office of the Coordinator of Inter- 
American Affairs. This program will start bringing to this country early in 1942 
carefully selected young South and Central Americans who will be apprenticed in 
many of our industries and learn United States methods and techniques. 

3. Technical help. One of the most obvious ways in which we can promote our 
long-term objectives is by providing technical aid to the other American govern- 
ments. North American technical experience and ability is very much in demand in 
South and Central America and meets with an enthusiastic reception. Some examples 
of technical help already extended in agriculture, mining, fisheries, and a variety of 
other fields are presented in the succeeding article in this symposium. 

4. Stimulation of trade. Increased trade among the other American republics 
themselves is an important objective, particularly since such trade accounted for not 
more than 10% of their total trade prior to the war. The greater the diversification 
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which those countries achieve, the larger will be the potentialities for successful trade 
with one another. Trade agreements have already been worked out between a 
number of the other American republics, such as those between Argentina and 
Brazil and between Brazil and Colombia. Since transportation difficulties present 
many natural obstacles to such trade, our help can be extended in this field by 
technical aid to the governments of the other republics in road construction (as has 
been done already in a number of cases) and by loans such as those made to certain 
countries to help them complete their sections of the Pan American Highway. Other 
roads besides the Highway will be needed for this inter-Latin American trade. 

In addition, a larger and soundly balanced trade between ourselves and the other 
American republics is one of the prerequisites to Pan American solidarity. Over the 
longer term, we must accept a larger import balance in goods and services to enable 
them to service their debt to us while buying more from us. As the development of 
the many products mentioned above proceeds, the greater should be the demand in 
this country for imports from the south. In solving the problem of buying more 
from them without too much disturbance of our own economy, the broader national 
interest may come in temporary conflict with that of local groups. The Hull trade 
agreements program, now including more than half of the other American republics, 
should be continued. Liberalization of credit terms of United States exporters over 
the longer term may be desirable. The credit plan announced by the Export-Import 
Bank in October to alleviate the hardships on Latin American importers caused by 
the wartime demands of some of our exporters for cash long before delivery, is an 
example of effective collaboration in this sphere. The success of the German and 
English traders in Latin America has been partly due to their greater willingness 
to assume risks. The emergency offers our exporters a chance to enlarge perma- 
nently their share of the market if they cultivate it intensively, study it at first hand, 
develop loyal distributors, and maintain field representatives in sufficient number who 
will take the trouble to learn the language and customs and will not be withdrawn 
as soon as the emergency passes. 

5. Tourist travel. A permanently increased tourist travel to the other American 
republics will also be effective in creating dollar exchange for them. Finances of 
most South and Central American countries have been strained by a more or less 
permanent shortage of foreign exchange (temporarily alleviated by aid which we 
extended at the outset of the war and by our subsequent inability to provide them 
with all the goods which they need from us). A thriving tourist industry would be a 
boon to their economies in its own right. Before the war United States tourists were 
spending annually about $220 million in Europe and only some $60 million in Latin 
America. Much improvement is needed in hotels, transportation, and other travel 
facilities in South and Central America. Reduction in the cost of travel between 
this country and South America must also receive serious attention. 

6. Commodity collaboration. Commodity collaboration directed particularly 
against disastrous marketing conditions is another area of useful cooperation. A sub- 
committee of the Inter-American Financial and Economic Advisory Committee has 
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been studying the surplus problem in coffee, cotton, cacao, and other staples. The 
Inter-American Coffee Agreement, which was drafted by this Committee with the 
close cooperation of the United States coffee industry, signed by the participants in 
November, 1940, and subsequently approved by Congress, prevented a collapse in the 
coffee price structure through the allotment of quotas for the import of coffee into 
this country from the fourteen American producing countries. Selling cartels and 
other schemes have been propounded to solve the very thorny surplus problem. 
While proper development and diversification of Latin American economies, with 
the resultant increase in purchasing power, will help to alleviate this problem in the 
long run, more effective inter-American commodity collaboration is needed to relieve 
one of the greatest strains on sound hemisphere relations. 

7. Capital investment. How will the expansion and diversification of Latin Amer- 
ican primary production and industry be financed? The sources of capital within the 
countries themselves are very limited. The influx of private capital on a sound basis 
would be highly desirable, but United States private capital has been made wary by 
the record of many Latin American dollar bonds, as well as by occasional cases of 
expropriation. As of December 31, 1940, of the almost $1 billion par value of United 
States holdings of bonds of the other American republics (including corporate 
issues), 63°% were in partial or complete default, as compared with 59% of European 
issues and 31° of total foreign dollar bonds held in this country. While the service 
charges were often too great in relation to the finances of the debtors and while our 
restrictions against imports helped to prevent repayment, there were also instances of 
bad faith on the part of some Latin American debtors. Some sort of settlement of 
the debt situation must be reached to pave the way for future investment on a more 
careful and realistic basis than in the past; such a settlement is essential to sound 
inter-American relations over the longer term. Another unfortunate feature of 
Latin American financial history has been the tendency of Latin Americans them- 
selves to invest abroad rather than in their own countries. Joint capital ventures 
combining local with United States capital would tend to make our capital less of a 
target for local politicians in the country in question; whenever possible participation 
of local capital should be secured. For the time being, substantial capital investment 
will have to be done by government; this is being done by the Export-Import Bank, 
which is making loans at low interest rates and scrutinizing its loan applications very 
carefully. It is interesting to note that of the $558 million of credits extended to 
Latin America by the Bank from its establishment on February 12, 1934, up to 
November 30, 1941, only $125 million has been disbursed and $74 million (60%) of 
this has been repaid. There has not been a single instance of default on service 
charges or principal repayment to date. In general, those countries are understand- 
ably wary of losing control of their own affairs, and loans by us should therefore be 
directed toward aiding them to carry out constructive development which they want 
and of which they would retain control. 

8. Social programs. Important in any long-range developmental plans for the 
other American republics are social programs to improve the health and producing 
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power of the people. In many areas illiteracy, malnutrition, and disease are prevalent. 
Much has been done through the Rockefeller Foundation and other private and 
public agencies, particularly toward the elimination of disease; much more remains 
to be done. Improved low-cost housing and sanitation projects might be financed by 
this government at low interest rates. Resettlement and colonization possibilities 
provide another important and potentially large area of possible action. 


IV 

What is the machinery, international and national, through which our economic 
objectives may be attained? 

In September, 1939, after war had broken out, the Foreign Ministers of the 21 
American republics met in Panama to discuss joint measures that might be adopted 
in view of the threat to hemisphere security. At that conference there was created 
an Inter-American Financial and Economic Advisory Committee, of which Mr. 
Sumner Welles is Chairman and which is composed of one expert in economic 
problems from each country, to sit continuously in Washington for the duration of 
the war and recommend measures for meeting special economic problems caused by 
the war. Besides working on shipping problems, commercial relations, and so on, 
this Committee was instrumental in arranging the Inter-American Coffee Agree- 
ment, drew up the convention and by-laws of an Inter-American Bank, and created 
the Inter-American Development Commission. 

The Inter-American Development Commission, formally organized in June, 1940, 
is one of the most promising media for constructive developmental work and effec- 
tive international collaboration yet established. It is a permanent international body, 
with the Coordinator of Inter-American Affairs as Chairman and the other four 
Commissioners, all resident in this country, being of Brazilian, Chilean, Costa Rican, 
and United States nationality. The Commission has meetings from time to time 
and has a small staff recruited from the Office of the Coordinator of Inter-American 
Affairs. Sub-commissions have been formed in each of the other American republics, 
composed of five nationals of those countries who are leading representatives of 
industry, finance, agriculture and mining, transportation, and government. These 
sub-commissions provide an excellent means of carrying out developmental projects 
in those countries and submit their ideas and plans as to desirable projects to the 
headquarters of the Commission in Washington. The Commission has been working 
to date particularly along the lines of stimulating increased production of non- 
competitive products in the other republics and their export to the United States, the 
development of desirable industry, and diversification of economies. Its scope in- 
cludes the preparation of basic studies and establishment of contacts among capital, 
technicians, management, and government to promote the initiation of sound 
projects. The Commission has established a Merchandising Advisory Service in New 
York which advises Latin American exporters in the adaptation of their products 
and marketing practices to our markets and helps our importers locate sources of 
supply in the other republics. Joint use of Latin and North American capital is 
stressed. 
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The proposed Inter-American Bank, discussed periodically at inter-American con- 
ferences, seems now much closer to actuality as a result of the work done by the 
Inter-American Financial and Economic Advisory Committee. The convention of 
the Bank, already signed by most of the American republics, must be ratified by 
their respective legislative bodies. Such legislation is now pending before the United 
States Congress. This Bank, a sort of Inter-American Bank for International Settle- 
ments, is not intended to encroach on adequate existing banking facilities, but may 
be useful in providing financing not in the sphere of private banking as well as a 
meeting ground where the financial minds of the American republics may solve 
mutual problems. Perhaps some additional private inter-American financing agency 
may be found desirable at a later date. It is hoped that the Inter-American Bank will 
not only come into being but will aid in the development of a hemisphere system of 
strong central banks and sound currencies. 

Finally, future inter-American agricultural cooperation should be facilitated by 
the proposed Institute of Tropical Agriculture, to be established in one of the other 
republics. The Institute would conduct research, train personnel, and provide a 
meeting ground for agricultural students and experts from North and South. 

When it comes to machinery in this country for promoting our objectives, the 
Department of State is the key agency. The Department of Commerce has also 
had to do with our inter-American relations for a great many years and can therefore 
offer invaluable assistance in this field. The Department of Agriculture, the Bureau 
of Mines, the Fish and Wildlife Service, and the Public Roads Administration can 
provide or obtain necessary trained personnel for Latin American work, a field in 
which they have long been active. The Treasury Department is interested through 
its Stabilization Fund, its membership on the Export-Import Bank directorate, and 
its relationship to the dollar bond and other inter-American financial problems. 

The Export-Import Bank of Washington, established by our government in 1934, 
has in recent years assumed a major role in inter-American affairs, particularly since 
September, 1940, when Congress authorized an increase in the Bank’s capital from 
$200 million to $700 million, “to assist in the development of the resources, the 
stabilization of the economies, and the orderly marketing of the products of the 
countries of the Western Hemisphere.” Other government departments and agencies, 
as well as private groups, are also concerned with various aspects of inter-American 


affairs. 

The Office of the Coordinator of Inter-American Affairs was created in August, 
1940, to coordinate the activities of these and other departments and agencies in the 
field of inter-American affairs and to provide additional facilities where existing 
agencies might not be immediately prepared to undertake certain types of work. The 
Coordinator, Mr. Nelson A. Rockefeller, was recently appointed a member of the 
Board of Economic Warfare, and the staff of the Board charged with work in the 
inter-American field was merged with the Commercial and Financial Division of the 
Coordinator’s Office to form the American Hemisphere Division of the Board. Long- 
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term plans for increased production of defense materials and strengthening of the 
economy of the other American republics form part of the work of the Board. 

Another aspect of the defense program should be mentioned: the distribution of 
Lease-Lend aid to Haiti, Chile, Uruguay, and Brazil, with other countries to follow. 
Such aid, while primarily for defense, may play an important role in the future 
economic development of the recipients. 


V. 


In any long-term economic program involving such a huge area, the question 
naturally arises where one should begin. In this case, a substantial beginning has 
already been made. Should the emphasis be on solving immediate problems as they 
arise, on dealing with many problems in certain countries, or certain problems in all 
the countries? There can be no categorical answer to these questions, but they are 
being solved on the basis of accumulated experience, as well as of comprehensive 
studies of the economies of each country which have been and are being made, and 
information and advice from the countries themselves and from our own represen- 
tatives in the field. 

It is becoming increasingly evident that the rapidly accumulating knowledge of 
and experience in problems affecting all the American republics should continue to 
be put to work in the interests of this government and hemisphere when the war 
is over. Not only should increased inter-American trade be continued and expanded, 
but we should also follow up every line of activity which will strengthen the econ- 
omies of each country and hence of ourselves. Aside from most of the problems 
already discussed which we are meeting at the present time, there will be the major 
problem of cushioning the shock on inter-American economies and trade of the 
potential let down in war-stimulated primary and industrial production. We will 
have been partly responsible for many of the difficulties in which they may find 
themselves; it will therefore be partly up to us to help them out. 

Latin America is more and more becoming the focus of all this country’s long-term 
economic planning. Major problems remain unsolved, but a beginning has been 
made and a line of approach formulated. A surprising amount of tangible good has 
been accomplished since the first attempts at economic implementation of the Good 
Neighbor policy, particularly when one considers how little had previously been 
accomplished in this field. Proportionally, however, the surface has barely been 
scratched. 

The time, money, and man hours that we are spending on this work are not 
spent for the purpose of tying other nations to the control of our political or finan- 
cial policies. Our purpose is to help create a group of strong nations to the south 
of us for the lasting improvement of their prosperity and ours, to give them a 
brighter economic and social future to live and fight for against totalitarian aggres- 
sion. We are engaged in an attempt to solve international economic problems in a 
spirit of common sense and cooperation, having as its major premise the desire to 
assist economic and social life in all twenty-one of the American republics. 






































INTRA-GOVERNMENTAL ACTIVITIES OF THE 
UNITED STATES TO FOSTER 
HEMISPHERIC TRADE 


Joun E. Lockwoop* Anp Lutuer Exy Situ, Jr.f 


With the inauguration of President Roosevelt and the announcement of the Good 
Neighbor policy toward the nations of the Western Hemisphere, the United States 
Government embarked on an active program to develop a sound, well-balanced 
economy in the Americas. The outbreak of the war in Europe necessitated the 
acceleration of the program since it became increasingly apparent that the future of 
each of the twenty-one American republics was dependent upon the fostering and 
maintenance of Hemisphere relationships. The involvement of the nations of the 
Hemisphere in the war means that solidarity and oneness of purpose are now a 
matter of life and death. 

Some of the more important aims of the Good Neighbor policy in the economic 
field include: (a) relaxing restrictions on inter-American trade; (b) developing com- 
plementary agricultural products; (c) solving the problem of agricultural surpluses; 
(d) extending financial assistance to promote inter-American trade; (e) improving 
transportation facilities; and (f) bolstering the defenses of the Americas by building 
up reserves of strategic materials and preventing them from reaching unfriendly 
powers, and by preventing unfriendly powers from undermining the Good Neighbor 
policy with funds derived from commerce with the United States. War in the Pacific 
has restricted our source of supply of many critical and strategic materials to the 
Hemisphere. For the attainment of these objectives, lines of action have been de- 
veloped by a very considerable number of agencies of the United States Government. 
To present an integrated picture, in broad outline, of these varied activities is the 
purpose of this article. 


REMOVING TRADE BarRRIERS 


One of the most important phases of the inter-American program has been the 
negotiation of reciprocal trade agreements. Such agreements are designed to promote 
foreign trade by removing or relaxing excessive trade restrictions. Authority to enter 


*B.A., 1925, Williams College; LL.B., 1928, Harvard University. Member of the New York State 
Bar. General Counsel, Office of Coordinator of Inter-American Affairs, since 1940. Formerly partner, 
Milbank, Tweed & Hope, Attys., New York City; Law Secretary to Mr. Justice Holmes, 1928-1929. 

+B.A., 1934, Amherst College; LL.B., 1937, Yale University. Member of the Missouri Bar. In the 
General Counsel’s Office, Office of Coordinator of Inter-American Affairs, until enlistment in U. S. Army 
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into trade agreements is provided by the Trade Agreements Act, approved June 12, 
1934.1 Under this Act, the President is authorized, upon the advice of the Department 
of State, the Department of Agriculture, and the Tariff Commission, to enter into 
trade agreements. Such agreements may modify existing tariff rates by reductions 
not in excess of 50%%. While the power to enter into trade agreements is not restricted 
to nations of the Western Hemisphere, 12 out of 20 have been with the other Amer- 
ican republics.? Intention to negotiate trade agreements with two other republics, 
Chile and Uruguay, has been announced. The recently announced agreement 
between the United States and Mexico contemplates the negotiation of a trade agree- 
ment.® 

The benefits of these agreements are not restricted to the countries actually signing 
the agreement, but are automatically extended to all of the American republics by 
virtue of the “most favored nation” principle.* While export and import statistics are 
complicated by the war, the trade agreements already negotiated have resulted in 
increased trade.5 


Tue DeEvELOPMENT OF COMPLEMENTARY AGRICULTURAL PRopUCTS 


The development of agricultural products in the other American republics which 
are complementary to, and not competitive with, agricultural products grown in the 
United States has almost limitless possibilities. Huge areas in the other Americas 
have a tropical or semi-tropical climate. Many agricultural products which the 
United States has in the past purchased from the Netherlands Indies, India, Malaya, 
and other countries in the Far East can be profitably grown in the Western Hemis- 
phere. The development of such products should do much to improve the living 
standards of the citizens of the other Americas, and at the same time assure the 
United States a near-by source of supply for essential agricultural products. 


The first step in the development of agricultural products is the conducting of 
exploratory surveys and experiments to determine whether a particular product can 
be grown economically. To date comprehensive surveys*® have been made in Colom- 


* 48 Star. 943 (1934), 19 U. S. C. §1351 (1935), originally enacted for a period of three years and 
twice extended by 50 Star. 24 (1937) (till June 12, 1940), 54 Strat. 107 (1940) (till June 12, 1943), 19 
U. S. C. A. §1352 (c) (Supp. 1940). 

* Namely, Cuba, Brazil, Haiti, Colombia, Honduras, Nicaragua, Guatemala, Costa Rica, El Salvador, 
Ecuador, Venezuela, Argentina. In addition, two treaties have been negotiated with Canada. For the dates 
on which these treaties were signed and became effective, see Darlington, The Operation of the Trade 
Agreements Program in Overcoming Barriers to Hemispheric Trade, infra, p. 696, n. 18. 

* Agreement, art. III, N. Y. Times, Nov. 20, 1941, p. 4. 

“ The Trade Agreements Act provides that, except in the case of Cuba, concessions granted with respect 
to an article in a trade agreement shall apply to the same article when imported from a third country 
unless the third country discriminates against the United States. 48 Stat. 943 (1934), 19 U. S. C. §1351 
(a) (2) (1935). See 6 Fep. Rec. 5687 (1941), extending to all countries other than Germany the reduc- 
tion in duties embodied in the Trade Agreement with Argentina. 

° The Reciprocal Trade Agreements Program of the United States, Stare Dep’r Pus. No. 1470, Com- 
MERCIAL Poticy Ser. No. 64 (1940) 5. 

° Undertaken pursuant to 53 Stat. 652, 5 U. S. C. §118 (e) (Supp. 1939), authorizing the President, 
when requested by the government of any American republic, to detail to it temporarily any person having 
special scientific or other technical or professional qualifications. 
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bia, Cuba, Ecuador, Haiti, and Paraguay under the direction of the Department of 
Agriculture. 

The Department of Agriculture has also undertaken extensive surveys to deter- 
mine the possibilities of producing rubber in the Western Hemisphere. These 
surveys have been made in Brazil, Colombia, Costa Rica, Dominican Republic, 
Ecuador, El Salvador, Haiti, Guatemala, Honduras, Mexico, Peru, and Venezuela.” 
In addition to the interest and financial assistance of the United States, the develop- 
ment of a rubber industry in the Western Hemisphere has been aided financially by 
the governments of Brazil, Costa Rica, Peru, and Venezuela, as well as by private 
corporations. 

Although rubber is the agricultural product which has received the greatest atten- 

tion of this Government, a start has been made toward the development of approxi- 
mately 120 other complementary, non-competitive agricultural products. While most 
of this work is still in the survey and experimental stage, the Haitian survey has 
resulted in the establishment of the Haitian Development Corporation. This Cor- 
poration is a semi-government corporation and is managed by a board of six directors, 
three of whom must be citizens of the Republic of Haiti and three citizens of the 
United States. The purposes of the Corporation, as set forth in its charter, are: 
The development and exploitation of all agricultural and other resources of Haiti, includ- 
ing, (1) growing and developing rubber, oil crops, spices, drug plants, food plants, forestry 
resources; (2) advancement of experimental work designed to improve existing crops, to 
develop means of combating and preventing plant diseases, and to determine the adapt- 
ability to cultivation in Haiti of agricultural crops; (3) the development of methods of 
processing agricultural crops, and the promotion of manufacturing and handicraft related 
to agriculture; and (4) the purchase and sale, both domestic and foreign, of agricultural 
and manufactured products of Haiti.® 


The Corporation will, among other things, supervise the growing of rubber trees 
which have been developed with the cooperation of the Department of Agriculture. 
It is anticipated that the Corporation will also assist in the development of products 
new to Haiti, such as tropical spices, oils, drugs, and fibers. Successful management 
by the Corporation should make a substantial contribution toward an improved 
living standard for Haiti and at the same time furnish the United States with sizeable 
quantities of tropical products now imported from the Far East.?° 

Another important contribution to the development of American agriculture is 
the establishment by Congress of the Canal Zone Biological Area on Barro Colorado 
Island in Gatun Lake as a place where students may make observations and scientific 
investigations.11_ The Biological Area is administered by a Board of Directors’* 


™ Made possible by a special appropriation of $500,000 in the Second Deficiency Appropriation Act of 
1940, 54 Stat. 639 (1940). 

® The Corporation’s formation was anounced by the Department of State on May 5, 1941. 

® (1941) 96 Le MonireEurR 506. 

1° Fennell, Haiti Makes Rubber History, (July 1941) AGRICULTURE IN THE AMERICAS 7. 

1154 Stat. 724 (1940), 48 U. S.C. A. §1381, et seq. (Supp. 1940). 

12 Composed of the Secretaries of War, Agriculture, Interior, and the Smithsonian Institution, the 
President of the National Academy of Sciences, and three distinguished biologists of the United States 
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which is charged with the responsibility for the construction and maintenance of 
laboratory and other facilities. 

It is expected that rapid progress in this field will be made when the Institute of 
Tropical Agriculture is formally established.1* The purposes and aims of the Insti- 
tute will be the development of a well-balanced agricultural economy. It will gather 
information concerning the agricultural problems of the Americas, including 
methods of eradicating agricultural pests and diseases. It will also offer technical 
training to citizens of the American republics. 

These programs, many of which have been sponsored by the Agricultural Division 
of the Coordinator of Inter-American Affairs, were formulated to serve the dual 
function of aiding in any war in which the Hemisphere should become involved and 
of planning for a balanced economy in the post-war world. 

To familiarize the citizens of the American republics with the possibilities for 
developing complementary agricultural products and to apprize them of the progress 
being made, the Department of Agriculture publishes a popular monthly magazine 
entitled Agriculture in the Americas. It is planned to publish a similar magazine in 
Spanish to appear quarterly. In addition, the Department makes available to or- 
ganizations throughout the country exhibits on agriculture in the other Americas and 
provides speakers to accompany and explain them. 


AGRICULTURAL SURPLUSES 


One of the most serious economic problems confronting the American republics 
is the problem of agricultural surpluses, chiefly in coffee, cocoa, wheat, cotton, and 
corn. In normal times these surplus crops furnish difficult problems. These problems 
have been greatly increased by the war and the blockade of Continental Europe, to 
which large amounts of these products are normally exported. The solution of these 
problems and the development of orderly production and marketing of these com- 
modities is essential to the maintenance of a stable economy throughout the Americas. 

The first important accomplishment in this field has been the Inter-American 
Coffee Agreement, which was signed on November 28, 1940, by fifteen American 
republics. Under this Agreement, the coffee requirements of the United States are 
allocated amongst the various coffee-producing nations of the Western Hemisphere.7® 
Supplementary legislation prohibits the importing of coffee into the United States for 
consumption except as provided in the Agreement.1® A similar agreement with 


appointed by the President of the Academy with the approval of the four Secretaries. 54 Stat. 724, 48 
U. S. C. §1383 (Supp. 1940). 

*® Plans for such an institute have been worked out by the Inter-American Committee on Tropical 
Agriculture, composed of representatives from Bolivia, Brazil, Colombia, Costa Rica, Ecuador, Guatemala, 
Peru, the United States, and Venezuela, appointed by the governing board of the Pan American Union. 

14 Brazil, Colombia, Costa Rica, Cuba, the Dominican Republic, Ecuador, El Salvador, Guatemala, 
Haiti, Honduras, Mexico, Nicaragua, Peru, the United States, and Venezuela, 

15 The Agreement is discussed in Daniels, The Inter-American Coffee Agreement, infra p. 708. 

2° Pub. L. No. 33, 77th Cong., 1st Sess. (April 11, 1941). See also Exec. Orders Nos. 8902, 8909, 
6 Fep. Rec. 4809, 4929 (1941). 
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respect to wheat is in the negotiation stage. Preliminary steps have been taken toward 
solving other surplus crop problems. 


Financia Assistance TO Devetop INTER-AMERICAN TRADE 

The financial problems in connection with inter-American trade have generally 
been handled by the Export-Import Bank.1* While the Bank has taken steps since its 
creation to promote and develop trade with the other Americas, its powers in this 
area have recently been greatly broadened. The Bank is now empowered to lend 
funds furnished by the Reconstruction Finance Corporation to assist in the develop- 
ment of the resources, the stabilization of the economies, and the orderly marketing 
of the products of the countries of the Western Hemisphere.’® The only limitation 
is the requirement that loans for such purposes shall not be in violation of inter- 
national law nor exceed $500 million outstanding at any one time. 

The curtailment of trade with Europe, Asia, and Africa occasioned by the war, 
together with the acceleration of the Good Neighbor policy, has resulted in the 
Bank’s concentrating on inter-American problems. As of November 1, 1941, the 
Export-Import Bank had authorized loans to each of the other American republics 
except Guatemala, Honduras, and El Salvador. While all the loans have in view the 
development of inter-American trade, the activities may be roughly grouped into four 
classes: 

(1) loans to provide dollar exchange to meet temporary critical conditions and thus 
make possible purchases of American exports; 

(2) loans to develop noncompetitive resources which can be sold to the United 
States; 

(3) loans to build productive public improvements which will improve living stand- 
ards and thus make possible an expansion of trade with the United States; and 

(4) loans to finance imports where special circumstances exist precluding private 
financing. 


Loans of the first type were made during the first year of the war when the 
blockade forced the American republics to look to the United States for goods 
formerly purchased from Europe. Importers were unable to purchase through the 
ordinary commercial channels because of insufficient exports to the United States to 
furnish the necessary dollar exchange.’® Except for a few instances, this situation no 
longer exists due to heavy purchases of defense materials both by private business in 
the United States and by the Metals Reserve Company, the Rubber Reserve Corpora- 
tion, and the Defense Supplies Corporation.?° 


*7 The Export-Import Bank was created by Exec. Order No. 6581, Feb. 2, 1934, issued pursuant to the 
National Industrial Recovery Act, 48 Stat. 195 (1933), 15 U. S. C. §702. The Bank was recognized by 
Congress in January, 1935, when its powers were broadened and its continuance authorized to June 16, 
1937. 49 Stat. 4 (1935). The Bank’s corporate existence now extends to Jan. 22, 1947, or such earlier 
date as the President may fix. 54 Srar. 962, 15 U. S. C. A. §713(b) (Supp. 1940). 

18 54 Stat. 961, 15 U. S. C. A. §606(b) (Supp. 1940). 

2° Pierson, A Report to the American People, 4 For. COMMERCE WEEKLY, Sept. 6, 1941, p. 3. 

20 7d. pp. 3-4. For a further discussion of the Bank’s activities, see Fetter, The Role of Governmental 
Credit in Hemispheric Trade, infra at p. 723 et seq. 
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Loans of the second and third types are expected to be of great value in developing 
a mutually prosperous trade between the American republics. Loans of these types 
include loans to help finance the construction of such important roads as the Pan 
American Highway, the development of rubber and other noncompetitive agricul- 
tural products, and the development of new industries. Such loans are generally for 
the purpose of enabling the borrower to purchase machinery and equipment manu- 
factured in the United States.** 

Examples of the fourth type are loans which are to be made under the recently 
announced Credit Plan, which has been developed to meet a critical situation grow- 
ing out of the United States’ all-out defense effort. With the tremendous demand 
here for materials and finished products, producers are in many instances unwilling 
to assume any of the risks involved in trading with the other Americas. Instead, they 
insist on payment either in cash or by an irrevocable letter of credit before the product 
leaves the factory. This means that the purchaser is obliged to assume all risks, 
including the denial of an export license, the seizure of the product, the lack of 
shipping space, and the sinking of the ship en route. In view of all these risks in 
addition to normal risks, purchasers in the other Americas are unable to secure 
credit with which to finance their purchases. Since many of the products are vitally 
needed to keep the economic systems of the other American republics functioning, 
the Export-Import Bank has announced that it will assume these risks by establishing 
special lines of credit for banks in the other American republics to supplement 
existing lines.?* 

MAINTAINING AND Improvinc TRANSPORTATION FAciLitIEs 


Sea Transportation 

By far the most important means of transportation between the United States and 
the other American republics is by sea. At present land transportation is possible 
only with Mexico, and even here the bulk of commerce moves by water. Air trans- 
portation is expensive and is feasible only for passengers and light-weight articles. 

Until 1936 the United States had done little to encourage the development of a 
first-class merchant marine. Except for a brief period during the First World War, 
few new ships were built by the United States. A large proportion of our commerce 
was carried in foreign ships. In 1936, the Merchant Marine Act of 19367* was passed 
in an effort to modernize United States shipping. Instead of the unsatisfactory system 
of indirect subsidies through mail contracts, the Maritime Commission®* is author- 
ized to provide direct construction and operation subsidies to enable the United States 
merchant marine to compete with shipping of other nations where wages and other 
costs are lower than here.”® 


*1 See pp. 676, 677, infra. 
22 Pierson, Solving Two Pan American Trade Problems, 5 For. CoMMERCE WEEKLY, Nov. 1, 1941, 
p. 10. 
28 49 Stat. 1985 (1936), 46 U. S.C. A. §1101 (Supp. 1940). 
** Created by Title II of the Merchant Marine Act of 1936, id. at 1985, 46 U. S. C. A. §1111. 
25 Merchant Marine Act of 1936, tits. V, VI, id. at 1995-2011, 46 U. S. C. A. §§1151-1204. 
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The Maritime Commission immediately instituted a comprehensive program for 
the reorganization and modernization of United States shipping. This plan called 
for the construction, over a 10-year period, of 500 vessels of selected types. A sub- 
stantial number of the new ships were for inter-American trade. The number of 
ships operating between the United States and other American ports was increasing 
up to the outbreak of the war. With the passage of the Neutrality Act of 1939?° 
which prohibited United States ships from entering the war zones, ships were trans- 
ferred from trans-Atlantic routes to inter-American commerce. This assured adequate 
shipping space for inter-American trade during the early months of the war despite 
the removal of German ships from the sea lanes and the great increase in inter- 
American trade occasioned by the shutting off of European markets and supplies. 

But, as the war progressed, severe shipping shortages developed due to a number 
of causes: (1) the dependence of the other Americas on the United States for sup- 
plies; (2) our large purchases of strategic materials from the other Americas; (3) 
Italy’s entry into the war and the occupation of most of Europe, thus removing a 
large number of vessels from normal trade routes; (4) ship sinkings in the Battle of 
the Atlantic; (5) the need for a large number of ships to supply Great Britain, China, 
and Russia with military equipment; (6) the expansion of the United States Army 
and Navy, and the requisitioning of merchant ships to serve as transports and to 
carry supplies to army and naval bases; and (7) the transfer of ships to Great Britain. 

To relieve the shipping shortage, the Maritime Commission has greatly expanded 
and speeded up its shipbuilding program. In addition, the seizure of German, Italian, 
and Danish ships lying in United States ports has helped relieve the shortage.2" It 
will be some time, however, before sufficient ships are available to meet all demands 
for shipping space. Meanwhile, the Commission has endeavored to provide sufficient 
shipping space to transport to the other American republics goods vital to the main- 
tenance of their economies as well as products from the other Americas essential to 
the United States defense program.?® 

The shipping shortage has been particularly acute in the case of tankers. This is 
due in part to increased demands for petroleum products and in part to sinkings of 
British tankers to replace which a large number of United States tankers were trans- 
ferred to Great Britain. This situation has resulted in the curtailment of normal oil 

9°54 Strat. 4 (1939), 22 U. S.C. A. §245(j) (Supp. 1940). 

*7 By Pub. L. No. 101, 77th Cong., 1st Sess. (June 6, 1941), the President was authorized during the 
national emergency to take over foreign merchant vessels lying idle in United States waters. By Exec. 
Order No. 8771, 6 Fep. Rec. 2759 (1941), the President directed the Maritime Commission to carry 


out the provisions of this act. Other American republics have similarly seized idle Axis ships, some of 
which have been put into service. 

*®Pub. L. No. 173, 77th Cong., rst Sess. (July 14, 1941), empowers the President, during the 
emergency, to authorize the Maritime Commission to issue warrants to ships flying the United States flag, 
ships flying foreign flags but owned by United States citizens, or, upon application by foreign owners, 
ships flying foreign flags. Warrants thus issued entitle the ship to priority over other ships in the use of 
port facilities. The Commission determines priority rights among ships holding warrants, and in so doing 
is directed to provide for importing substantial quantities of strategic and critical materials, transporting 
materials requested by any defense agency, or transporting materials the Commission deems essential to 
defense. See Exec. Order No. 8871, 6 Fep. Rec. 4469 (1941). 
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shipments in the Americas. In an effort to secure the maximum use of tankers 
still engaged in American trade, the Petroleum Coordinator for National Defense 
has recommended measures to assure a minimum quantity of oil for certain 
Latin American countries. Recommendation II,?® issued July 24, 1941, and directed 
to certain oil companies, recommended that oil for the Caribbean area, except Cuba, 
be transported from refineries located at Aruba or Curacao and not from the United 
States. Recommendation IX,°° issued August 26, 1941, recites that “It is the policy 
of the United States that the other American Republics shall not sustain an unfair or 
disproportionate curtailment of petroleum supplies” because of the shortage of 
tankers, and recommends that sufficient tankers be allocated to supply the other 
American republics to prevent any such curtailment. Of course, the participation of 
the United States in the war has made the allocation of shipping space one of the 
major concerns of the Government and, as a problem of prime importance, is receiving 
daily consideration. 


Air Transportation 


In the field of aviation where the Pan American Airways system has developed 
extensive air routes serving inter-American needs, the United States has been chiefly 
concerned with German-operated air lines. These lines were one of the earliest con- 
cerns of the Office of the Coordinator of Inter-American Affairs. Prior to September, 
1939, Germans owned, operated, or controlled more air route mileage than any other 
nationality except the United States.2 These routes were in Colombia, Ecuador, 
Peru, Bolivia, Brazil, Argentina, and Uruguay. In addition, the German-owned 
Condor line operated a trans-Andean line to Chile. For both commercial and military 
reasons the United States has been anxious to eliminate this German influence. At 
the same time the United States desires to assist the other American republics to 
provide for the eventual operation of these German-controlled air lines by local com- 
panies and personnel. 

At the present time, German control has been eliminated in the Colombian, 
Ecuadoran, Peruvian, and Bolivian lines.82 The Civil Aeronautics Board and the 
Defense Supplies Corporation have assisted the other Americas in providing new 
services to replace the German-operated lines. The Civil Aeronautics Board, in 

2° 6 Fep. Rec. 5014 (1941). °° Fep. Rec. 5018 (1941). 

* Then approximately half the air routes in South America were United States owned and over one 
fifth were German owned or controlled. 

*2Tn July, 1940, Pan American Airways, owning a majority of the stock of the German-operated 
SCADTA (Sociedad Colombo-Alemana de Transportes Aereos), which maintained extensive services in 
Colombia, replaced the German with United States personnel. At the same time SCADTA was merged 
with a Colombia-owned air line SACO (Servicio Aereo Colombiano). The new company is known as 
“Avianca” (Aerovias Nacionales de Colombia). As a part of the merger, provision was made for eventual 
Colombian ownership and operation of Avianca. The Peruvian Government in February, 1941, withdrew 
the operating permit of Deutsche Lufthansa Sucursal Peru because of flights over forbidden territory. To 
forestall possible sabotage, the line’s equipment was seized on April 1, 1941. Since “Panagra” maintained a 
parallel route, there was no need to continue the services of Lufthansa Peru. The Compania Aer tica 
Uruguaya serving Uruguay and the Aeroposta Argentina serving Argentina were never German-owned 


but, when first started, used German equipment and technicians. This influence is believed no longer 
present. 
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November 1940, amended the certificate of public convenience and necessity®* of Pan 
American-Grace Air Lines (Panagra) so as to enable Panagra to provide regular 
service between the same cities served by SEDTA,** which since 1937 had maintained 
air transport services in Ecuador. Thus, when the Government of Ecuador, on 
September 5, 1941, canceled SEDTA’S concession and expropriated its property 
because of its inability to obtain the necessary aviation gasoline and the necessary 
spare parts and equipment for safe operation, Panagra was able immediately to 
increase its local Ecuadoran operations to include flights between points which had 
been served by S9EDTA. 

In May, 1941, the Government of Bolivia eliminated German influence by nation- 
alizing the German-supported LAB*® which since 1925 had maintained air transport 
services in Bolivia. The Civil Aeronautics Board again amended Panagra’s certificate 
of public convenience and necessity so as to permit it to operate the main route 
between La Paz and Corumba, Brazil. The newly nationalized LAB will continue to 
operate the interior routes. To provide an improved service, the Defense Supplies 
Corporation has extended a loan to enable LAB to acquire modern flight equipment 
and ground facilities.*® 

Since the outbreak of the war, 11,403 miles of German-owned or operated air lines 
on the west coast of South America have been eliminated.** The only remaining 
German-controlled west coast line is the 870-mile trans-Andean route. All but the 
Peruvian line, which merely duplicated services provided by Panagra, are still in 
operation, but under United States or local control. 


Land Transportation 


The construction of a Pan American Highway has long been considered an im- 
portant contribution to the welfare of the people of the Western Hemisphere. By 
providing comparatively cheap transportation and communication facilities, the 
Highway should aid substantially in the development of vast resources now inacces- 
sible. It will also increase tourist traffic, now hampered by the high cost of air 
transportation and the slowness of steamship transportation. 

As of June, 1941, 85% of the 9,238-mile route from Nuevo Laredo, Mexico, on the 
United States border to Buenos Aires via Chile was passable in dry weather, and 75% 
in all weather. Of the 8,914-mile route to Buenos Aires via Bolivia, 8194 was passable 


8 The Board is authorized to grant such certificates by the Civil Aeronautics Act of 1938, 52 Star. 
987, 49 U. S. C. A. §481 (Supp. 1940). 

54 Sociedad Ecuatoriana de Transportes Aereos. *° Lloyd Aereo Boliviano. 

5° Pub. L. No. 108, 77th Cong., 1st Sess. (June 10, 1941), authorizes the RFC, when requested by the 
Federal Loan Administrator, with the approval of the President, to organize corporations to take such 
other action, in addition to action specifically authorized by an amendment approved June 25, 1940, 54 
Stat. 573 (1940), 15 U. S. C. A. §606b (Supp. 1940) (see note 49, infra) as the President and the 
Administrator deem necessary to expedite the national defense program. The charter of the Defense 
Supplies Corporation was amended on July 9, 1941, so as to include this additional grant of power. 
6 Fev. Rec. 3363 (1941). 

87 The total route mileage was distributed as follows: Bolivia, 4,109; Columbia, 5,494; Ecuador, 590; 
Peru, 1,210. 
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in dry weather, and 63% in all weather. The impassable sections were in Mexico, 
Honduras, Nicaragua, Costa Rica, Panama, Colombia, and Argentina. 

While the Pan American Highway is being financed mainly by the countries 
through which it passes, the United States has cooperated in all phases. Through the 
Public Roads Administration, valuable technical assistance has been rendered.38 
Financial aid has also been given the countries through which the proposed highway 
will run, both for surveys and actual construction.*® Recently, the Export-Import 
Bank has made substantial loans to enable the local governments to proceed with 
the construction of the Highway.*® A Convention has been signed with Panama 
providing for the construction of the Trans-Isthmian section.** 

An act has very recently been passed appropriating $20 million to aid Costa 
Rica, El Salvador, Guatemala, Honduras, Nicaragua, and Panama in the survey 
and construction of the section of the Highway running through these countries.‘? 
Under this act, the United States assumes two thirds of the construction cost and the 
republics named the other one third. The recently announced agreement with Mexico 
provides for a $30 million loan by the Export-Import Bank to finance the completion 
of the Mexican section of the Pan American Highway and other important roads.** 
The United States has also contributed to the construction of other important land 
communications in South America. Thus, the Export-Import Bank has recently 
loaned $3 million to aid in the construction of a highway in Paraguay. The Bank 
has also extended credits to finance the purchase in the United States of equipment 
for the construction and operation of railroads. 


OrHerR GovERNMENTAL Activities IMPLEMENTING THE Goop NEIGHBOR Poticy 
Other types of assistance and cooperation in developing a mutual prosperity 
among the American republics are being undertaken. Numerous governmental 
agencies, when requested by other American republics, have sent experts to assist 
the local governments in solving special problems.** Thus, the Bureau of Mines of 
*® Beginning in 1930, Administration engineers have made surveys in Panama, Costa Rica, Nicaragua, 


Honduras, and Guatemala. 
*° The following funds have been appropriated by Congress to date: 


Date Amount Purpose 
MatCh 20; 2030... 250050 $ 50,000 Reconnaissance surveys—45 Stat. 1697; 46 Stat. 115 
eT eee 75,000 Reconnaissance surveys—48 Stat. 996 
RNIN PE, ROO is 65's 6a a's si 1,000,000 Surveys and construction—48 Strat. 1042 
DARIO; ROD 5 ws 0c: 5.0010 34,000 Adininistrative funds—52 Star. 88 
ae 50,000 Engineering advice and assistance—52 Strat. 1146 
OO) a es 40,000 Engineering advice and assistance—53 STAT. 1305 
eee eee 1,500,000 Construction of section in Panama—s53 Stat. 1071, 1327 
PEED, MDED s 5.500000 75,000 Surveys and construction—54 Stat. 129 
Peel SPORT ss Sasha no's 100,000 Surveys and construction—Pub. L. No. 28, 77th Cong., 1st Sess. 

$2,924,000 


“° Loans totalling $9,700,000 have been made by the Bank as follows: Costa Rica, $4,600,000; 
Nicaragua, $1,700,000; Panama, $2,500,000; Ecuador, $1,900,000. 
“153 Srat. 1869-1873 (1936). 
“2 Pub. L. No. 275, 77th Cong., 1st Sess. (Dec. 26, 1941). 
‘® Agreement, art. VI, N. Y. Times, Nov. 20, 1941, p. 4. 
“For the authority for such action, see note 6, supra. 
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the Department of Interior has loaned experts to assist in the development of mines 
in Argentina, Brazil, Bolivia, Chile, and Peru. Similarly, the Fish and Wild Life 
Service of the Department of Interior has sent fishing experts to Mexico and Peru.*® 
The Geological Survey, also a part of the Department of the Interior, has sent repre- 
sentatives to conduct surveys in Bolivia, Brazil, Colombia, Costa Rica, Cuba, Gua- 
temala, Panama, and Venezuela. The Children’s Bureau of the Department of Labor 
has sent specialists in child welfare to assist in setting up child welfare services in 
Brazil and Paraguay. A representative of the Women’s Division of the Department 
of Labor has assisted the governments of Chile, Argentina, and Uruguay. A repre- 
sentative of the Tariff Commission has been detailed to Paraguay. Specialists of the 
Department of Agriculture have been sent to the other Americas to help in the 
control of the dissemination of plant and animal diseases. The Public Roads Ad- 
ministration has sent experts to Bolivia and Ecuador and has assisted the Central 
American Republics in the construction of the Pan American Highway. 

To promote inter-American trade and to assist the other American republics in 
training their citizens in technical fields, certain governmental agencies have made 
available reports, studies, surveys, etc., dealing with a wide variety of subjects. Thus, 
the Department of Commerce has assembled detailed information on all phases of 
inter-American trade. The Tariff Commission is publishing Spanish and English 
editions of a study entitled “The Foreign Trade of Latin America.” The Department 
of Labor has published Spanish and Portuguese editions of “The Woman Worker in 
the United States.” The Civil Aeronautics Administration has made available to the 
heads of the Departments of Aviation in the other American republics copies of the 
United States Civil Air Traffic Regulations and copies of a Flight Instructor’s 
Manual. 

An important contribution to hemispheric prosperity is the opportunity being 
afforded citizens of the other American republics to come to the United States for 
technical training and to learn how certain governmental problems are being handled 
in this country. Many such programs have been initiated, aided, or sponsored by the 
Office of the Coordinator of Inter-American Affairs. The most ambitious program 
of this type is in the field of aviation. As a counterpart to the elimination of German- 
controlled air lines, discussed above, the United States is assisting in the development 
of locally owned and operated air lines. At present, there is insufficient trained 
personnel among the local populations to operate the air lines formerly operated by 
the Germans. 

During the winter of 1940-1941, as an experiment, more than twenty persons from 
the other American republics received training in pilot training schools set up under 
the Civilian Pilot Training Program.**® The experiment was regarded as a success, 


“© This survey has led to the expansion of Peruvian commercial fishing; a plant is being erected to 
freeze and can fish; outlets for retail sale of fish are being expanded; and plans are under way to develop 
a fish meal and oil industry. 

“° The Civilian Pilot Training Act, 53 Stat. 856 (1939), 49 U. S. C. §757 (Supp. 1940), §7, limits 
funds appropriated thereunder to the training of United States citizens. However, the State Department 
made available $20,000 to pay for the training of these pilots. 
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and this year has been greatly expanded. The recently announced program for the 
coming year contemplates the training of over 500 citizens from the other American 
republics. One hundred persons will receive pilot training from the Army Air Corps, 
and the balance will be trained at Civilian Pilot Training Schools.4* Some of the 
persons receiving training at the latter schools will be trained as pilots, while others 
will be trained to be aeronautical engineers, airplane service mechanics, and instructor 
mechanics. 

The Children’s Bureau of the Department of Labor, the Public Health Service, 
the Rural Electrification Administration, the Department of Agriculture, the Tariff 
Commission, and the Smithsonian Institution have all assisted in scholarship pro- 
grams and in tours to points of special interest for selected groups of citizens of the 
other Americas. 

Another important contribution to trade and the improvement of living con- 
ditions is the furnishing of adequate communications facilities. With this aim in 
view, the Federal Communications Commission passes on applications for furnishing 
inter-American radio, telephone, telegraph, and cable facilities.4* Before approving 
applications, the FCC requires that the applicant demonstrate the necessity for the 
proposed facility and its ability to comply with regulations and standards prescribed 
by that agency. 

Since it is felt that increased travel will result in increased trade, both by familiariz- 
ing the citizens of each country with their neighbors, and, when United States citizens 
travel in the other Americas, by providing additional dollar exchange for the pur- 
chase of United States products, steps in addition to those mentioned above have been 
taken to improve travel facilities. The Maritime Commission has endeavored to 
bring steamship rates within reach of more persons. The United States Travel 
Bureau of the National Park Service, administered by the Department of the Interior, 
has distributed travel literature concerning the United States in the other Americas. 
With the Hemisphere now directly involved in the war, this program has necessarily 
been curtailed. 

PROVIDING FOR THE DEFENSE OF THE HEMISPHERE 


Three corporations were formed about the middle of 1940 by the Reconstruction 
Finance Corporation in order to accumulate reserves of materials vital to the rearma- 
ment program and defense needs:#® The Metals Reserve Company, the Rubber 
Reserve Corporation, and the Defense Supplies Corporation.®°° These corporations 


*" The necessary training personnel is being provided by the Army Air Corps and the Civil Aeronautics 
Authority. The cost of bringing the trainees here and training them will be borne primarily by the 
Defense Supplies Corporation. See note 36, supra. The Army Air Corps, the Civil Aeronautics Authority, 
and the Coordinator of Inter-American Affairs are assisting in the financing. 

*® The FCC’s authority is conferred by the Communications Act of 1934, as amended. 48 Srat. 1064 
(1934), 50 Stat. 189 (1937), 47 U. S. C. §151 (Supp. 1940). 

*° The Reconstruction Finance Corporation Act was amended on June 25, 1940, to give the RFC 
authority, when requested by the Federal Loan Administrator with the approval of the President, to 
create corporations to acquire strategic and critical materials. 54 Stat. 573 (1940), 15 U. S. C. A. 
§606b(2) (Supp. 1940). 
5° The Rubber Reserve Corporation and the Metals Reserve Company were created June 28, 1940, 
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have adopted a policy of purchasing all strategic and critical materials from the other 
American republics which are not being purchased through normal channels. The 
corporations in no sense compete with private purchasers, but attempt to secure as 
reserve stocks for the United States materials over and above present demands. 


Materials already purchased or contracted for by these three corporations include 
bauxite, copper, diamond dies, industrial diamonds, lead, tungsten, leather, manga- 
nese, mercury, nitrates, platinum, quartz, crystals, rubber, tin, and zinc. Purchases 
have been made from eight of the American republics.5* 


Besides building up reserve stocks of strategic and critical materials, these three 
corporations play an important role in the war program by arranging to take 
from the other Americas all exportable quantities of these materials not purchased 
by United States importers. This makes it increasingly difficult for these materials 
to reach the hands of unfriendly powers, and to that extent supplements the blockade 
of the Axis powers. This program is being carried out by the corporations with the 
aid of the State Department and takes the form of long-term contracts of purchase. 
In some instances, the contract is strengthened by local export licenses which are 
granted only for exports to countries in the Western Hemisphere. 


Another important phase of the Government’s hemispheric program affecting 
inter-American trade is the establishment of a Proclaimed List of Certain Blocked 
Nationals. On July 17, 1941, the President, by Proclamation, authorized the Sec- 
retary of State, in conjunction with the Secretary of the Treasury, the Attorney 
General, the Secretary of Commerce, the Economic Defense Board, and the Coordi- 
nator of Inter-American Affairs®? to prepare a list of persons with German or Italian 
sympathies and persons whose activities are deemed detrimental to the interests of 
national defense.®* Such a list was promulgated and published on the same day.®* 
Persons or firms appearing on the list are regarded as nationals of Germany or Italy 
and, as such, United States citizens are prohibited from extending them credit. In 
addition, exporting to any person appearing on the List of any article subject to 
Export Control55 is prohibited. This, of course, is intended to curtail such persons’ 


6 Fep. Rec. 2971 (1941). The Defense Supplies Corporation was created on Aug. 29, 1940, and its powers 
broadened on Feb. 15, 1941, 6 Fep. Rec. 2972 (1941), and again on July 9, 1941, 6 Feo. Rec. 3363 
(1941), pursuant to Pub. L. No. 108, 77th Cong., 1st Sess. (June 10, 1941). 

52 Argentina, Bolivia, Brazil, Chile, Colombia, Cuba, Mexico, Peru. 

°? The Coordinator of Inter-American Affairs was established July 30, 1941, by Executive Order of the 
President, No. 8840, 6 Frep. Rec. 3857, and succeeded to all the rights of the Office of the Coordinator of 
Commercial and Cultural Relations Between the American Republics, which Office had been established 
on Aug. 16, 1940, by order of the Council of National Defense. 5 Fep. Rec. 2938 (1940). 

586 Fep. Rec. 3555 (1941). The proclamation was issued pursuant to (1) the Trading with the 
Enemy Act of Oct. 6, 1917, §5(b), as amended, 40 Stat. 415 (1917), 40 Stat. 966 (1918), 48 Srar. 1 
(1933), 54 Stat. 179 (1940), 50 U. S. C. A. App. §5(b) (Supp. 1940), which authorizes the President, 
during a time of war or other national emergency declared by him, to investigate, regulate, or prohibit 
transactions by persons subject to the jurisdiction of the United States in which any foreign state or a 
national or political subdivision thereof, as defined by the President, has any interest; (2) the Act of 
July 2, 1940, §6, 54 Strat. 714, 50 U. S. C. A. §99 (Supp. 1940), (see note 63, infra); (3) the national 
emergency; and (4) “all other authority vested in” the President. 
°*6 Fep. REG. 3557-3573 (1941). 55 See note 63, infra. 
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business and limit the funds available for carrying on activities in behalf of govern- 
ments hostile to the United States. 

From time to time additions to and deletions from the list are made. Prior to 
the outbreak of war with Japan there had been four supplements to the original 
list.5° On December 10, 1941, a Fifth Supplement was issued adding Japanese persons 
or firms,5? and on December 23, 1941 a Sixth Supplement was authorized.5® 


Tue SiruaTion As oF JANUARY, 1942 


The problem of providing sufficient raw materials and finished products to main- 
tain the economic life of the other Americas, of locating and acquiring vital war 
materials from the other American republics, and of providing adequate shipping 
facilities to transport these goods has become increasingly complex as the war 
program progresses. More and more materials are being sent to Great Britain, Russia, 
and China. Increasing quantities of goods are required by the United States Army 
and Navy. Additional shipping space is necessary to transport materials to and from 
the other American republics. 


As the productive capacity of the United States became geared to turning out 
supplies under the Lend-Lease Act and material for our own armed forces, the need 
of a central agency to allocate material and shipping facilities became evident. On 
July 30, 1941, by Executive Order,®® the President established the Economic Defense 
Board with far-reaching powers with respect to economic defense.®° As originally 
constituted, the Economic Defense Board was exclusively a policy-forming agency, 
administration being left to existing agencies. On September 15, 1941, additional 
powers and responsibilities were vested in the Economic Defense Board.®* These 
additional duties include the administration of Export Control®* and the determina- 
tion of the types and amounts of materials and commodities, other than Lend-Lease 


5° July 28, 1941, 6 Fep. Rec. 3773-37743; Sept. 25, 1941, 6 Fep. Rec. 4915-4920; Nov. 7, 1941, 6 
Fep. REG. 5722-5728; Dec. 4, 1941, 6 Fev. Rec. 6204-6206. 

576 Fep. Rec. 6351-6354. 586 Fep. Rec. 6732-6736. 

5° Exec. Order No. 8839, 6 Fep. Rec. 3823 (1941). The Board, as originally established, was composed 
of the Vice President as Chairman, the Secretaries of State, War, Navy, Agriculture, and Commerce, 
and the Attorney General. 

°° «Economic Defense” is defined by paragraph 1 of the Executive Order as “the conduct, in the 
interest of national defense, of international economic activities, including those related to exports, imports, 
the acquisition and disposition of materials and commodities from foreign countries, including preclusive 
buying, transactions in foreign exchange and foreign-owned or foreign-controlled property, international 
investments and extensions of credit, shipping and transportation of goods among countries, the inter- 
national aspects of patents, and international communications pertaining to commerce, and other foreign 
economic matters.” 6 Fep. Rec. 3823 (1941). 

®1 Exec. Order No. 8839, par. 4, 6 Fep. Rec. 3823 (1941). 

®2 Exec. Order No. 8900, 6 Fep. Rec. 4795 (1941). 

®* By §6 of the Act of July 2, 1940, 54 Stat. 714 (1940), 50 U. S. C. A. §99 (Supp. 1940), the 
President is authorized in the interests of national defense to prohibit or curtail the exports of military 
equipment or munitions, or component parts thereof, or machinery, tools, or supplies necessary for the 
manufacturing, servicing, or operation thereof. Export Control includes all territories, dependencies, and 
possessions of the United States, including the Philippine Islands. Pub. L. No. 75, 77th Cong., 1st Sess. 
(May 28, 1941). Export Control had previously been administered separately by Lieut. Col. Maxwell, 
acting under a Military Order of July 2, 1940, 5 Fev. Rec. 2491 (1940). 
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supplies, which should be made available for export to other countries in the interest 
of economic defense. 

In the inter-American field, the Coordinator of Inter-American Affairs cooperated 
with the Economic Defense Board in administering these duties. In the Executive 
Order of the President creating the Office, the Coordinator was charged inter alia 
with the duty of formulating, recommending and executing “programs in the com- 
mercial and economic fields which, by the effective use of governmental and private 
facilities, will further the commercial well-being of the Western Hemisphere.” In 
discharging its responsibility, this Office has been interested in all phases of trade 
relationships, and it has sponsored and financed many of the programs outlined, but 
in most instances the actual operations of the Coordinator’s Office have been con- 
ducted through other governmental or private agencies. Ironing out difficulties in 
export licenses, advocating new credit plans, studying the problems of foreign bond- 
holders, dealing with shortages of shipping space, finding new markets for the 
products of the other American republics, and locating new sources of strategic and 
critical materials are a few of its most recent operations in the commercial field. 

On November 22, 1941, the Vice President, as Chairman of the Economic Defense 
Board, announced the appointment of the Coordinator of Inter-American Affairs as 
a member of the Economic Defense Board, and the establishment of four divisions 
of the Board, including the American Hemisphere Division.** The American Hem- 
isphere Division, which was formed by a merger of the personnel of the Economic 
Defense Board engaged in the inter-American field with the Commercial and Finan- 
cial Division of the Coordinator’s Office, will be responsible among other things, for 
securing vital supplies from sources in this hemisphere, as well as for assuring the 
other American republics materials and products essential to the maintenance and 
development of their economy. 

After the declaration of war, the Economic Defense Board’s name was changed 
. to the Board of Economic Warfare.®* The arrival of war finds the combined agencies 
equipped with the powers and the trained personnel necessary to fulfil the increased 
responsibilities war imposes. 


ConcLuUSION 


The measures which have been taken to further the trade of the Americas have 
immeasurably strengthened the ties between them and have laid a firm foundation 
for the war effort. The United States is fast becoming the “arsenal of democracy” but, 
since many vital raw materials are found only in the other American republics, it is 
only by maintaining our trade relationships that we can look forward to eventual 
victory. 

®*N. Y. Times, Nov. 23, 1941, p. 47. The other three Divisions are the European and African 


Division, the Far Eastern Division, and the British Empire Division. 
®5 Exec. Order No. 8982, 6 Fep. Rec. 6530 (1941). 














THE OPERATION OF THE TRADE AGREEMENTS 
PROGRAM IN OVERCOMING BARRIERS TO 
HEMISPHERE TRADE 


Cuartes F. DARLINGTON* 


I. THEory aNp Backcrounp oF Present UNITED STaTES COMMERCIAL Po.icy 


While war raged in Europe and the Orient a most important event of a peaceful 
nature took place this Fall in the Western Hemisphere. On October 14th there was 
signed in Buenos Aires a trade agreement between Argentina and the United States, 
the first commercial agreement or treaty to be concluded between the two countries 
since 1853. 

The signature of the agreement represents the culmination of a long effort by 
both governments. Argentina, occupying a leading position politically and eco- 
nomically in our own hemisphere, was naturally one of the first countries to be 
considered when the trade agreements program was begun in 1934. On two occa- 
sions since then, in 1936 and again in 1939, agreement seemed in sight, but not until 
this autumn could the differences between the two countries be bridged. 

The message addressed by President Roosevelt to Acting President Castillo, and 
Dr. Castillo’s reply, lifted the agreement out of the realm of commerce and stressed 
its significance in the political relations between the two countries. Both made it 
clear that they consider that the main importance of the agreement lies not in the 
trade benefits which the two countries concede to each other but in its contribution 
to the principle of hemisphere solidarity and cooperation. President Roosevelt pre- 
dicted that “in the years to come we will look upon the agreement signed today as 
a monument to the ways of peace, standing in sharp and profound relief upon a 
desolate plain of war and destruction.”? 

To consider the trade agreements program as simply a matter of reducing some 
of the rates in our tariff and of obtaining lower rates abroad for some of our exports 
is to fail to appreciate the true character of this most important work. What gives 
to the agreements their significance is that they are the central feature of the whole 
body of policies which the United States Government has been applying for the past 

* Formerly Member, Financial Section, Secretariat of the League of Nations, Geneva; Member, Central 
Banking Department, Bank for International Settlements, Basle; Chief Investigator, Office of the Special 
Adviser to the President on Foreign Trade; Assistant Chief, Division of Trade Agreements, Department of 


State; Foreign Exchange Manager, General Motors Overseas Operations. At present, President of The 
Eastern Housing Corporation and other companies. 7N. Y. Times, Oct. 15, 1941, p. 7. 
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eight years to one of the most important parts of our foreign relations, that of inter- 
national commerce. These policies are based on two great principles of government. 

The first principle is that men prosper best under a liberal order, a principle which 
is nowhere more true than in the field of international commerce. The second is that 
established rules as opposed to expediency must guide and govern action. These 
twin principles of liberalism and law have been applied steadfastly by the United 
States to its international commercial policy at a time when autarchy and anarchy 
were spreading throughout the world with a rapidity and a vitality which threatened 
to engulf the trade of all nations. Thus the United States Government, through its 
commercial policy and particularly through the trade agreements, has erected a 
standard to which all those can repair who recognize that the restoration of an orderly 
world where democratic processes can continue to be enjoyed, depends on the reas- 
sertion of liberal methods of government and on a renewed willingness of govern- 
ments to govern and of peoples to be governed by impartial laws founded on 
principles having general acceptance. 

Circumstances similar to those of the present have prevailed in the world before. 
It is interesting to look backward and note where our present government’s commer- 
cial policy fits into the broad flow of history. 

It was not until the nineteenth century, following the defeat of Napoleon and the 
reorganization of Europe at the Congress of Vienna, that conditions favorable for 
expanding trade between nations were created. At that time the world was con- 
fronted with a situation not unlike the present: order throughout Europe had been 
destroyed, confusion was widespread, and it was difficult to see how or where recon- 
struction could be begun. The reconstruction which was in fact brought out of that 
chaos owed its success to the fact that it was based on liberalism and on law, avoiding 
opportunism and expediency. 

The era was one in which liberal methods and the rule of law were uppermost 
in men’s minds throughout the western world. The French and American Revolu- 
tions, the writing of our Constitution, the reorganization of Europe at Vienna, the 
confederation of Switzerland under a constitution, and the birth of various republics 
in Latin America set the framework for the century of unprecedented growth and 
prosperity which preceded the First World War. 

In the sphere of international commerce liberal ideas made themselves felt, pri- 
marily through British initiative, in generally moderate import restrictions. Attach- 
ment to principle and the desire to bring human relations under the rule of law had 
their effect in the development and widespread acceptance of the most-favored-nation 
policy. The existence of order in international trade has been brought about more 
through this very important policy than through any other means. A description of 
its operation will be given later. Suffice it here to say that the great expansion of 
world commerce in the past century could not have taken place in its absence. 

Between 1850 and 1914 the value and volume of international trade were multi- 
plied almost five times. The world’s output of goods and services increased at an 
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average annual rate of about three per cent compared with an average increase of 
less than one per cent in the world’s population, leaving a substantial margin for a 
steady improvement in the standard of living. In some countries real wages were 
trebled between 1850 and 1914. This long period of advance had its basis, financially, 
in a common monetary standard (the international gold standard) and in an increas- 
ing volume of international lending, and, commercially, in relative freedom of trade 
conducted under accepted principles and established laws. 

The delicate organization on which the prosperity of the nineteenth century rested 
was destroyed by the First World War. The war disrupted relationships between 
producers and markets. In the newer countries such as Canada, Australia and Argen- 
tina, the productive facilities for agricultural goods were enormously increased and 
industrialization was begun. In the United States the ‘Great Plains were ploughed 
and sowed to wheat, and the capacity of our industrial plant was greatly expanded. 
When Europe after the war returned to its normal tasks, there resulted a world 
whose productive facilities far outstripped the purchasing power it possessed in its 
economically unbalanced condition. In these circumstances sound economic recon- 
struction required that the commercial policies of the world’s chief trading nations 
should be directed at holding barriers to commerce as low as possible in order that 
the maximum exchange of goods could take place. 

Unfortunately, just the opposite course was followed, in no small measure because 
of the policies adopted by the United States. The United States had emerged from 
the war the most important country politically and economically so that the course 
which it chose to follow had the greatest influence upon the development of world 
policy. But this country was then in a phase of strong isolation which in the com- 
mercial sphere found expression in the Emergency Tariff of 1921 shortly followed 
by the sweeping upward revision of the Fordney-McCumber Act of 1922. 

Other nations were not slow in adopting similar policies, some wishing to make 
themselves self-sufficient, some because of economic pressure, but all in varying 
degree being influenced by our example, with the result that trade barriers through- 
out the world grew higher. Thus, instead of larger channels of trade being created 
to absorb the increased production that the new producing areas and the technological 
advances made possible, channels were gradually blocked and uneconomic production 
was widely fostered, laying the basis for the problems of surpluses that were to 
plague almost all nations in the succeeding years. 

The World Economic Conference of 1927, the greatest economic gathering of the 
reconstruction decade, saw clearly the danger of this trend and called upon govern- 
ments to alter their policies. Unofficial representatives from the United States 
attended the conference and agreed in its recommendations, but in the very next 
year a presidential campaign took place in this country in which one of the candidates 
made an increase in our already high agricultural tariffs a principal plank in his 
platform. In 1929 and 1930 the Smoot-Hawley Tariff was written. 

Not only did our policy of excessive import restriction reduce the ability of peoples 
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to sell what they produced; it also created a most serious problem in international 
payment. The war had changed the United States from a debtor to the world’s 
outstanding creditor nation, to which was due annually large sums on account of 
debt service in addition to payment for exports. Since we limited excessively the 
amount of goods that we would take, foreign lending and imports of gold were 
swelled to unsound proportions in order to settle our international accounts, each 
laying up difficulties for the future. 

In pursuing these policies the government of this country was greatly at fault. 
Protection of domestic agriculture and industry is necessary, but the protection 
practiced by the United States through the ’twenties was one which knew almost no 
bounds. Rates through one schedule after another were raised in many cases to 
practically prohibitive levels. The attitude was one of outright mercantilism, for 
while imports were restricted exports were forced by many methods. An indication 
of the trend of thought is provided by the Bureau of Foreign and Domestic Com- 
merce which was most diligent and active in seeking out export opportunities for 
American goods but was not equipped or authorized until 1935 even to provide 
information on import possibilities. 

The United States, of course, bears only a share of the blame for the mistaken 
course followed but there is much to support the conviction that had we pursued a 
liberal commercial policy instead of a policy of forcing exports and restricting 
imports the history of the past twenty years might have been quite different. When 
the war ended the world faced a choice of roads and could for a brief period have 
been started on the course of liberal commercial policies and economic integration 
almost as easily as on that of restrictive policies and economic nationalism. It was 
the United States which gave the initial and most forceful lead toward the latter 
course. 

As the depression came and deepened between 1929 and 1932 trade barriers were 
rapidly increased, exchange restrictions, quotas and other import and financial con- 
trols being added to tariffs. The totalitarian governments then being set up seized 
avidly on the opportunity so afforded to undertake political pressures through the 
exercise of this form of commercial policy. 

They substituted coercion for negotiation—“persuaded,” with a blackjack. The 
countries thus victimized were forced to spend the proceeds of their exports in the 
countries where such proceeds were blocked, no matter how inferior the quality, how 
high the price, or even what the nature might be of the goods which they were thus 
forced to obtain. They were prevented by such arrangements from entering into 
beneficial trade agreements with countries unwilling to sanction discriminations 
against their exports. By no means the least of the victims were the exporters of third 
countries, including the United States, who were either shut out of foreign markets 
entirely or else only permitted to participate on unequal terms. 

Our own export trade, no longer supported by foreign lending on the part of 
American investors, and unprotected against countless new trade barriers and dis- 
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criminations, was immediately and disastrously affected. Our foreign commerce 
suffered more severely than did that of almost any other nation, our exports being 
reduced from $5.2 billion in 1929 to only $1.6 billion in 1932. The effects on our 
domestic economy were so serious that the new administration was obliged to take 
some energetic action which, largely because of the appointment of Mr. Hull as 
Secretary of State, was developed along liberal lines. The enactment in 1934 of the 
Trade Agreements Act represented a new deal for our foreign trade. 





II. LecIsLaTIVE AND CONSTITUTIONAL BAsEs OF THE PRoGRAM 


The trade agreements program is based upon the Act of June 12, 1934, popularly 
known as the “Trade Agreements Act.”? The authority conferred by this Act was 
for three years. The Act has since been extended on two occasions for additional 
three-year periods from June 12, 1937, and from June 12, 1940.4 

The Trade Agreements Act was passed “for the purpose of expanding foreign 
markets for the products of the United States, as a means of assisting in the present 
emergency in restoring the American standard of living, in overcoming domestic 
unemployment and the present economic depression, in increasing the purchasing 
power of the American public, and in establishing and maintaining a better relation- 
ship among various branches of American agriculture, industry, mining and 
commerce.”® 

For the accomplishment of this purpose the Act does three things. It authorizes 
the President to enter into trade agreements with foreign governments; it authorizes 
him in connection with these agreements to modify existing United States duties 
within a limit of 50%; and it directs him to apply the modified duties to the trade 
of all countries not discriminating against the trade of the United States. In addition 
the Act contains several other provisions, among which may be mentioned those 
requiring interdepartmental consultation and the giving of public notice in order 
that private persons may have an opportunity to present their views. 

The trade agreements method was adopted in preference to our historic practice 
of unilateral tariff adjustment because under it (i) we obtain something in return 
for our duty reductions in the form of an immediate liberalization in the import 
restrictions of the other country, (ii) we possess an effective weapon for combating 
foreign discriminations, and (iii) it is possible to proceed with a program of tariff 
adjustment and trade expansion in a gradual manner permitting ample time for 
study of all aspects of the innumerable problems involved. 

The mechanics of the trade agreements program are not new. Each of the three 
main provisions of the Trade Agreements Act continued or rested on previous 
experience: the authority to enter into trade agreements had been granted to the 
President by the Tariff Acts of 1890 and 1897, the authority to modify our import 
duties within a 50% range had been granted to him in our tariffs of 1922 and 1930, 

2 48 Stat. 943, 19 U. S. C. §§1351-1354. , ® 50 Stat. 24 (1937), 19 U. S. C. A. §1352(c). 


“54 Strat. 107, 19 U. S. C. A. §1352(c) (Supp. 1940). 
5 48 Srar. 943, 19 U. S. C. §1351(a). 
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and the unconditional most-favored-nation policy which was written into the Act 
had been inaugurated by Secretary of State Hughes in 1923. All of these precedents 
without exception, it is interesting to note, were created under Republican Adminis- 
trations. 

The spirit underlying the trade agreements policy, however, is very different from 
that which underlay the commercial policy of the preceding administrations. 
Whereas our policy from 1920-1934 was one of trade restriction, imposed and in- 
creased all too easily at the behest of domestic producers, the objectives of the trade 
agreements have been to reduce barriers to trade and remove discriminations in 
order to expand foreign markets for our products. 

During the early years of the trade agreements program its opponents made 
several attempts, none of which progressed further than the lower courts, to attack 
the constitutionality of the Act. 

One objection raised was that the Act violated the constitutional requirement that 
treaties must receive the consent of the Senate with two thirds of the Senators present 
concurring. Few lawyers, however, have agreed with this view. From its earliest 
days the United States has entered into numerous international agreements, as dis- 
tinguished from treaties, in the fields of commercial and consular relations, patent, 
trademark and copyright protection, postal, navigation, radio and aviation arrange- 
ments, and the settlement of claims. 

Two instances of legislation under which commercial agreements in the field of 
tariff duties were executed have come before the Supreme Court. Field v. Clark® 
involved Section 3 of the Tariff Act of 1890 which authorized the President to impose 
stated duties on named articles when imported from countries whose duties were 
reciprocally unequal and unreasonable. Some ten agreements were entered into with- 
out Senate ratification under this authority, three of which had been concluded at 
the time of the argument of Field v. Clark. The Act was challenged, in the language 
of the Supreme Court, “As delegating to him [the President] both legislative and 
treaty-making powers.”* After holding that the Act did not constitute an improper 
delegation of legislative power, the Court went on to say:® 

What has been said is equally applicable to the objection that the third section of the 
Act invests the President with treaty-making power. 


The case of Altman Company v. United States® involved a commercial agreement 
under Section 3 of the Tariff Act of 1897 which expressly authorized the President 
without the necessity of Senatorial ratification “to enter into negotiations” with coun- 
tries exporting named articles to the United States, “with a view to the arrangement 
of commercial agreements in which reciprocal and equivalent concessions may be 
secured in favor of the products and manufactures of the United States” in return 
for our substitution of lower duties on the named articles in place of existing duties. 
The Supreme Court described the commercial agreement with France negotiated 


® 143 U. S. 649 (1892). 7 Id. at 681. 
Id. at 694. ® 324 U. S. 583 (1912). 
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under this provision as “an international compact” although “not a treaty possessing 
the dignity of one requiring ratification by the Senate.”?° 

In the more recent decision of Monaco v. Mississippi, Chief Justice Hughes, 
speaking for the Court, stated that the Federal Government may effect international 
settlements “through treaty, agreement of arbitration, or otherwise.”? Finally, in the 
1936 case of United States v. Curtiss-Wright Export Corporation,® the Supreme 
Court expressly stated that the Federal Government has “the power to make such 
international agreements as do not constitute treaties in the constitutional sense.” 
This and related powers the Court found to be “inherently inseparable from the 
conception of nationality” and essential to make the United States “completely 
sovereign.” 

The only other important constitutional objection leveled at the Trade Agree- 
ments Act is that insofar as the Act provides for modification of domestic duties it 
involves an unconstitutional delegation of legislative power. The decision of the 
Supreme Court just mentioned, in the Curtiss-Wright case, definitely established 
that, in providing for the carrying out of legislation affecting the foreign relations 
of the United States, Congress may vest in the President far greater discretion than 
would be permissible in the case of enactments which relate solely to domestic 
matters. The Court recognized that Congressional legislation which, like the present 
Act, “is to be made effective through negotiation and inquiry within the international 
field must often accord to the President a degree of discretion and freedom from 
statutory restriction which would not be admissible were domestic affairs alone 
involved.” After reviewing a long list of statutes authorizing action by the President 
with respect to our foreign relations, many of which are characterized in the opinion 
as leaving “the exercise of the power to his unrestricted judgment,” the Court 
stated** that: 

The uniform, long-continued and undisputed legislative practice just disclosed rests 


upon an admissible view of the Constitution which, even if the practice found far less 
support in principle than we think it does, we should not feel at liberty at this late day to 


disturb. 


This decision seems to leave little room for doubt as to the constitutionality of the 
Trade Agreements Act. Indeed, that Act is so framed that it meets the more rigorous 
tests laid down by the Supreme Court for determining the constitutionality of legis- 
lative delegations of power in the purely domestic field. The legislative policy is 
clearly stated, a definite course of procedure is to be followed, adequately defined 
standards for the President’s guidance in executing that policy are established, and a 
finding of fact is required as a condition precedent to action by the Executive.1® 


10 Td. at 601. 
41 592 U. S. 313 (1934). 187d. at 331. 
18 599 U. S. 304 (1936). 14 Td. at 329. 


*5 The most important recent statements and papers discussing the constitutionality of the trade 
agreements are the following: (1) Letter of March 4, 1940, from Robert H. Jackson, then Attorney Gen- 
eral, to the Secretary of State, enclosing a memorandum, prepared in the Department of Justice, on the 
“Constitutionality of the Trade Agreements Act,” printed in Hearings before the Senate Committee on 
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III. Procepures DEVELOPED FOR THE ADMINISTRATION OF THE PROGRAM 


The administration of the trade agreements program presents a strong contrast to 
the methods frequently exhibited by government. Instead of a new and large organ- 
ization being set up, as is so often done to administer a new act, the existing facilities 
of the government were utilized and relatively few new jobs were created. As a 
result the cost of the program since the start has been kept without particular 
difficulty or hardship within a very small figure. 

The trade agreements represent the cooperative effort of all of the government 
organizations having direct connection with foreign trade which means, in addition 
to the Department of State, principally the Tariff Commission, the Department of 
Commerce, the Department of Agriculture and the Treasury Department. The work 
has been conducted very largely through the medium of committees, the most im- 
portant being the Trade Agreements Committee. This committee has sub-committees 
of three classes, some dealing with countries, some with commodities and some with 
special technical problems, and all composed of experts drawn from the several 
departments. When the program was in its most active period, in 1937, these sub- 
committees numbered more than sixty. 

The procedure for the preparation of an agreement is approximately as follows. 
When the negotiation of a trade agreement is under consideration a committee on 
the country concerned is created. This committee investigates with painstaking 
thoroughness the products which make up our exports to that country and our 
imports from it, working on material prepared for the most part in the Tariff Com- 
mission and the Department of Commerce. When commodities whose situation is 
particularly complex are encountered they are frequently referred to the commodity 
committees. The task of the country committee, assisted by the commodity and 
special committees, is to prepare recommendations as to the various concessions 
which we should endeavor to obtain from the other country and those which it 
would be possible to give in return. Many months of concentrated work are often 
required before these recommendations can be completed. They are then reviewed 
with care by the Trade Agreements Committee after which they go to the Secretary 
of State, and possibly to members of the Cabinet and to the President, for approval. 
In the negotiations which follow, the concessions which our negotiators will actually 
offer to the other country will, of course, not always be the maximum authorized 
but will depend upon the degree to which our requests are met. When the negotia- 
tions are completed the draft agreement goes to the Secretary of State and to the 
President for final approval. 

During the course of the preparation of an agreement the public is given the 
opportunity to participate at several points. At a relatively early stage a public an- 
Finance on H. J. Res. 407, 76th Cong., 3d Sess. (1940) 728-743 (These hearings related to the extension 
of the Trade Agreements Act in 1940.); (2) Statement of Green H. Hackworth, Legal Adviser of the 
Department of State, Hearings before the House Committee on Ways and Means on H. J. Res. 407, 76th 


Cong., 3d Sess. (1940) 2480-2493; (3) Francis B. Sayre, The Constitutionality of the Trade Agreements 
Act (1939) 39 Cor. L. Rev. 751; (4) The Trade Agreements Act of 1934 (1937) 46 Yate L. J. 647. 
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nouncement is made that a trade agreement is contemplated, and the public is 
invited to submit suggestions as to the products which should be included in the 
negotiations, either imports or exports. At a later step formal notice of intention 
to negotiate is given, as is required by the Trade Agreements Act, and a period is 
fixed during which formal written statements may be filed. A list is published with 
this second notice naming the products to which we will limit ourselves in granting 
concessions to the other country, in order that persons interested in products which 
will not be considered may be spared the trouble of submitting statements. Finally, 
after the close of this period there is held a public hearing. 

No method of tariff making could be more democratic than this for everyone has 
full opportunity to present his case and everyone is given equal consideration. 
Lobbyists, who did such a profitable business in the days when tariff schedules were 
framed in committees of the House and Senate, are out of the picture. Their em- 
ployment under the trade agreements procedure is not only unnecessary but may 
even tend to discredit the case they are engaged to represent. 

In another respect also the trade agreements procedure represents a long step 
forward from the method of tariff adjustment formerly employed in this country. 
Until 1934 it was customary for our entire tariff, with its thousands of classifications 
and rates, to be given a general overhauling every few years, such periodic revisions 
usually coinciding with the advent of a new administration and reflecting domestic 
political considerations more than the needs of our economy or of our foreign trade. 
In the intervals between these revisions nothing was or could be done until the 
inclusion of the so-called “flexible tariff provisions” in the Tariff Acts of 1922 and 
1930, and the use made of these provisions was simply a mockery of the purposes 
proclaimed when they were written.?® In contrast to this older method, the trade 
agreements provide a procedure under which our import restrictions are kept subject 
to continuous review. We are now, as practically all other nations have been for 
years, able to move on short notice either to defend ourselves commercially at this 
or that point or to take advantage of opportunities. While providing these great 
advantages the trade agreements have, paradoxically, made tariff adjustments less 
unsettling to business and the protected domestic industries than was the old method, 
for changes in rates are now made on specific lists of products, within known limits, 
on the basis of clearly defined policies, and following an established procedure. 
Formerly, when the tariff was opened for revision in Congress, regardless of the 
original intention a free-for-all developed under which each interest got what it could. 

The suggestion has at times been made that the conduct of our commercial policy 
and of the trade agreements should be confided to some special foreign trade agency 
to be created. The present arrangement under which a number of government 
departments and agencies work in close cooperation, each bringing its specialized 
knowledge and viewpoint, has proven both effective and inexpensive. The creation 
16 A very good detailed study of the operation of the flexible tariff provisions is found in a small book 


by John Day Larkin, “The President’s Control of the Tariff,” published in 1936 by the Harvard University 
Press as one of the Harvard Political Studies. 
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of a new organization such as a foreign trade board would constitute simply an 
unnecessary increase in our present overlarge bureaucracy.~ Moreover, such an 
organization, or the Tariff Commission if the executive work on foreign trade were 
confided to it, would gradually come to deal with foreign trade matters as largely 
domestic problems. Any organization, be it an old one or one newly created, would 
tend, if entrusted alone with the administration of our foreign commercial policy, 
to develop and emphasize some special viewpoint. The strongest feature of the 
present cooperative arrangement is that it makes one-sided administration of any sort 
practically impossible. 


IV. THe Unconpirionat Most-Favorep-Nation Poricy 


Of the various aspects of the trade agreements none compares in importance with 
the unconditional most-favored-nation policy. While that policy has had many un- 
friendly critics the interesting thing to be noted about them is that in six years 
they have been able to make so little of their case. The reason for this is that when 
the policy is closely studied one is forced to the conclusion that it has no practical 
alternative. 

The unconditional most-favored-nation policy is the policy of equality of treat- 
ment; the only alternative to it is the policy of discrimination, one which in the 
long run is disadvantageous for any nation and would have been particularly so for 
us who have normally had an export surplus in our trade with the great majority 
of countries. If we did not treat other nations equally in our market, but instead 
gave preferences to some and discriminated correspondingly against others, we 
would have to expect that our exports would be treated in the same manner. The 
negotiation of trade agreements would then become a matter of exclusive bilateral 
bargaining, which means nothing more or less than fighting all over the world for 
scraps of trade on a tooth and claw basis. 

Under the unconditional most-favored-nation policy the United States has ex- 
tended the concessions which it has granted in trade agreements unconditionally to 
all other countries provided that they followed a like policy toward us.’* In effect this 
has meant that we have given non-discriminatory treatment to other countries in 
return for non-discriminatory treatment of our trade by them. 

The criticism has been made that under this policy we give away something for 
nothing. Nothing could be less true. When we reduce one of our duties in a trade 
agreement the other country “pays” us for this concession. That country, in almost 
all instances, is the chief supplier of the product in question and, therefore, the 

“7 The unconditional most-favored-nation policy, in so far as it is embodied in contractual obligations, 
operates in the same manner in other countries as in the United States. Other countries, parties to the 
trade agreements, however, may or may not extend to third countries with which they do not have most- 
favored-nation contractual obligations the concessions which they grant to the United States. They are 
not obliged by the terms of trade agreements with us to extend to third countries their concessions to us, 
for this is, after all, a matter of their own policy which concerns us only remotely if at all. It is believed 


that in the main they have done so with respect to tariff concessions although to a lesser extent with 
concessions covering exchange and quantitative controls. 
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country most willing to “pay” us to reduce our duty on it. Now there may be one 
or two, or maybe a dozen, secondary suppliers. If we do not give the lower rate to 
them at once, but instead levy the old rate on their goods and try to get them to pay 
us with some direct concession for the lower rate, they will find that their business is 
discriminated against in the meantime. They will retaliate, will impose some fresh 
handicaps on our exports, and we will find when the smoke has cleared away that 
we are right back to where we would have been had we extended our lower rates to 
them in the first place. 

By having extended our trade agreement rates immediately to all countries not 
discriminating against us, which “cost” us very little if measured by the extent to 
which it increased our imports, we received many benefits. In countries having two 
or more tariff rates we received with but few exceptions the lowest rates enjoyed by 
any foreign nation; in all countries we received the reduced rates that were given in 
agreements with other foreign countries or which were fixed autonomously; and in 
countries having exchange controls, quotas, import licenses, government monopolies, 
etc., we received treatment which, in the light of the existing circumstances, was as 
favorable as that granted to other nations. All these advantages we obtained im- 
mediately, unconditionally, and without having to bargain for them. The policy 
of equality of treatment, the unconditional most-favored-nation policy, has been the 
cornerstone of the trade agreements program. Without it, that program would have 
been a danger rather than an aid to our foreign trade. 

It is in this matter of equality of treatment that the fundamental cleavage is found 
between the commercial policies of the totalitarian states and those of the democ- 
racies. The commercial relations built up by Germany, for instance, are a tangled 
and intricate webb of preferences, discriminations, unfair trade practices, and strong- 
arm methods, all employed to secure some immediate German interest, with little 
thought to the future and with callous disregard of the damaging effect of these 
actions on others. The democratic states have not held themselves entirely free from 
some of these same methods. Even Great Britain, while not entering into strictly 
bilateral arrangements, incorporated bilateral features in many of its agreements. The 
important fact that stands out, however, is that the democratic states, to the extent 
that they adopted these methods, did so mainly in self-defense and in the pressure 
of circumstances which they did not create. The main struggle on the commercial 
front between the totalitarian states, led by Germany, and the democracies, led by 
the United States, has been fought over the principle of equality of treatment. 

In each of the trade agreements into which the United States has entered with 
the countries of Central and South America and the Caribbean, reciprocal equality 
of treatment has been assured, with the exception of Cuba whose commercial rela- 
tions with us have been on a preferential basis since 1902. In some of the earlier 
agreements, such as that with Brazil, the assurances were of a general character, but 
in all the later agreements, negotiated after we had developed our technique of 
dealing with this problem, the most explicit and detailed guarantees are exchanged. 
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The obtaining of these guarantees, in satisfactory form and scope, has been the 
most difficult problem confronting our government throughout the life of the trade 
agreements program. Particularly has this been the case with the countries of Latin 
America which, being in the main agricultural and raw-material producing states, 
have been vulnerable to pressure from Germany, Italy and other countries. The fact 
that satisfactory guarantees have been obtained from all of the Latin American 
countries with which we have trade agreements is an evidence of the strength of this 
country and a credit to the patience and skill of its negotiators. 


Only in the case of the trade agreement signed last October 14th did the United 
States recognize special exceptions to the general assurance of unconditional most- 
favored-nation treatment. Two special exceptions are dealt with in two exchanges of 
notes, one of which provides in substance that during the present emergency and 
so long as the proceeds of Argentine exports to the United Kingdom are blocked by 
that country, the Government of the United States will not invoke the most-favored- 
nation provisions of the agreement in respect to Argentine exchange or quota treat- 
ment of imports from the sterling area; and the other of which relates to Argentina’s 
special trade relations with contiguous countries and Peru. 

The importance of Argentina politically and economically, and the urgency of 
reaching agreement after the years through which conversations and negotiations 
had been protracted, doubtless justifies the acquiescence of our government in these 
two exceptions. Their effect commercially will not be important; the exception regard- 
ing exchange simply gives formal recognition to a situation which had existed for 
some time; and that concerning contiguous countries and Peru can create little addi- 
tional competition against our exports to Argentina. From the viewpoint of policy 
it may be regretted that the exceptions had to be made, but the special circumstances 
underlying their acceptance are so strong that they cannot be considered as represent- 
ing significant departures by the United States from its established principles. More- 
over, the more objectionable exception, from a policy viewpoint, that admitting 
regional preferences, it is provided shall cease at the end of the war. The justification 
of the regional preferences in the Danubian states which were recognized by the 
United States in the trade agreement with Czechoslovakia is lacking in the case of 
Argentina, if not in that of all Latin American countries. 

The insistence by the United States of equality of treatment throughout Latin 
America, and the inclusion of unconditional most-favored-nation assurances in the 
trade agreements with all Latin American countries except Cuba, has opposed the 
most comprehensive and effective barrier to German and Italian commercial penetra- 
tion in this hemisphere. More than the specific commodity concessions obtained, the 
most-favored-nation guarantees have operated at once to defend our own exports and 
to restrict the use of the trading practices which Germany and Italy employed with 
such devastating effect in Central and Eastern Europe. 
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V. AccoMPLISHMENTS OF THE PRoGRAM 


Under the Trade Agreements Act the United States has concluded agreements 
with 22 foreign countries. These countries, in the order in which the agreements 
were signed, are: Cuba, Belgium, Haiti, Sweden, Brazil, Canada, the Netherlands, 
Switzerland, Honduras, Colombia, France and colonies, Guatemala, Nicaragua, Fin- 
land, El Salvador, Costa Rica, Czechoslovakia, Ecuador, the United Kingdom 
including Newfoundland and the British Colonial Empire, Turkey, Venezuela, and 
Argentina.'® A second agreement with Canada, which entered into effect January 
I, 1939, replaced the first agreement with that country, which had been in effect since 
January 1, 1936. In addition, a supplementary trade agreement has been negotiated 
with Canada and another with Cuba. 

Lowered tariff rates, more liberal quotas or exchange restrictions, and assurances 
against adverse changes have been obtained with regard to hundreds of American 
products, both agricultural and non-agricultural, comprising more than one third of 
all United States exports. 

In return the United States has agreed to tariff reductions or to the “binding” of 
existing tariffs or free entry in the case of imported products needed or desired by 
American industry or American consumers. Concessions on imported commodities 
similar to those produced in the United States have been granted by this country 
only after particularly exhaustive study indicates that such concessions can be made 
in the national interest without serious injury to the American producers concerned. 
When it appears necessary, tariff modifications on such products are limited by 
quotas which set upper limits on the imports permitted to enter at the reduced tariff 
rates, or by restriction of tariff reductions to seasons when competing American 
products are not marketed in quantities sufficient to satisfy the demand. 

Since the outbreak of the war our foreign trade has been so changed that any 
statistical appraisal of the results of the trade agreements must refer to the period 
preceding September, 1939. While many other factors besides the trade agreements 
influenced both the volume and nature of our trade even in the pre-war period, an 
examination shows that the agreements contributed in a significant degree to increases 
in our foreign commerce during the five years from 1934 to 1939. 

During the 2-year period 1934-35, United States total foreign trade averaged $4.1 
billion a year. In the 2-year period 1938-39, the average was $5.3 billion. In the 2-year 
period 1938-39, when there were 16 trade agreements in effect throughout the entire 
period, United States exports to the countries covered by these agreements averaged 


38 Treaties with Latin American nations were signed and became effective on the dates set forth below: 


Country Signed Effective Country Signed Effective 
SPR 1s sepsis ennis Aug. 24,1934 Sept. 3, 1934 Nicatagua ....... March 11, 1936 Oct. 1, 1936 
Supplementary Guatemala ....... April 24,1936 June 15, 1936 
Agreement ..... Dec. 18,1939 Dec. 23, 1939 Gosta Rita 5.6.4. Nov. 28,1936 Aug. 2, 1937 
Bigt sc Sacer Feb. 2, 1935 Jan. 1, 1936 El Salvador ...... Feb. 19,1937. May 31, 1937 
REGIE oc succsene March 28, 1935 June 3, 1935 Tet) See Aug. 6,1938 Oct. 23, 1938 
Colombia ........ Sept. 13,1935 May 20, 1936 Venezuela ....... Nov. 6,1939 May 5, 1939 


‘Satheee Dec. 18,1935 March 2, 1936 Argentina ........Oct.14,1941 Nov. 15, 1941 
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62.8% greater than in 1934-35, when only one agreement was in force for a year or 
more, while our exports to all other countries increased by* 31.2%. In addition 
to the 16 agreements in effect throughout 1938-39, two agreements, with the United 
Kingdom and with Ecuador, were in effect throughout all of 1939. Our exports to 
these 18 countries with which agreements were in effect throughout 1939 averaged 
50.5% greater in 1938-39 than in 1934-35, while our exports to all other countries 
increased by only 31.7%. 

Our imports from the 16 agreement countries averaged 21.6% greater in 1938-39 
than in 1934-35, while our imports from other countries averaged 11.1% greater. Our 
imports from the countries covered by the 18 agreements increased by 17.8% and 
from all other countries by 12.59% during the same period. 

As these statistical comparisons are wearying they will not be multiplied, but 
there are others of a different nature which point to the same answer.!® They rein- 
force the common-sense conclusion that the reduction of excessive tariffs and other 
barriers to the exchange of goods makes possible increased trade to the benefit of all 
concerned. 

The United States is the greatest producing nation. It can in time of peace put 
a vast number of agricultural and industrial products on world markets at prices 
which are highly competitive. Americans not engaged in foreign trade frequently 
do not realize how great the world demand for our goods is. All over the world 
people who have the purchasing power to do so want to buy American goods, for 
they are attractive, progressive, of good quality, and are reasonably priced. But with 
our tariff we proceeded to shut out of our country the goods which these people 
produce and so their governments had little choice but to place restrictions on our 
goods. A nation must keep its accounts in balahce just as must an individual. It 
cannot for long buy more than it can sell, for if it does in the end it will face 
bankruptcy. A nation must sell if it is to be able to buy, and a nation which wishes 
to sell must also be willing to buy. 

Particularly has this been true of a nation like ourselves which in addition to 
selling goods wished to collect from abroad large amounts of interest and dividends. 
Through the years following the First World War we were in this position, yet our 
tariff policy continued to be that of a debtor nation. And so high tariffs, exchange 
restrictions and quotas kept our goods out of foreign countries. The severity of these 
restrictions is evidence of the strength of the popular demand for our products that 
foreign governments felt they had to curb. In measuring the effects of the trade 
agreements, account should be taken of the improved balance which they have tended 
to establish between ourselves and the rest of the world. 


*® Such statistical information has been presented in many places. The following three references may 
be mentioned as among the most comprehensive: (1) Testimony of Mr. Henry F. Grady, Hearings before 
Senate Committee on Finance on H. J. Res. 407, 76th Cong., 3d Sess. (1940) 105-130; (2) Status of 
Trade Agreements Program, U. S. Dep’t of State, April 25, 1940 (mimeo.); (3) Economic Studies of the 
Effects of Trade Agreements Upon American Agriculture (Report prepared for the American Farm 
Bureau Federation, Chicago, Ill., by T. W. Schultz, C. J. Shohan, and A. Erickson, Iowa) in Hearings 
before the House Committee on Ways and Means on H. J. Res. 407, 76th Cong., 3d Sess. (1940) 1722- 
1837. 
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There are other beneficial effects of the trade agreements of a more general 
character which should not be overlooked. 

Tariff protection, apart from its revenue-raising aspect which has become unim- 
portant, is intended to support industries which for one reason or another are unable 
to support themselves. It may be desirable to do this to get new industries started, 
and it may be desirable, for national defense or other purposes, to continue to pro- 
tect some industries indefinitely after they have grown up. But it must be recognized 
that the more industries of this nature that a nation does maintain, the weaker is 
its economic structure. Such industries, despite their protection, are continually 
sensitive to foreign competition. Depression affects them sooner and they recuperate 
more slowly. It is those industries which stand on their own feet, and which lean as 
little as possible on the government, that are the strongest and most desirable in the 
national economy. 

It is also to be noted that tariff protection has for long been one of the most potent 
factors in creating price rigidity, a disease as fatal to capitalism as hardening of the 
arteries is to man. A moderate tariff policy permits the people of that country to 
participate in the benefits flowing from technological or other advances in production 
occurring in any part of the world. 

General advantages such as those mentioned in the preceding paragraphs, of 
course, flow from a moderate import policy regardless of how that policy is made 
effective. In the trade agreements a successful method has been found to carry out a 
liberal commercial policy. The general and broad advantages of such a policy, as 
well as the immediate trade gains, must therefore be placed in the balance in apprais- 
ing the effects of the trade agreements. 


VI. ProsLemMs AND ATTEMPTED SOLUTIONS 


At the beginning of the last decade the economies of the American republics were, 
generally speaking, in a relatively prosperous condition although the first rumblings 
were audible of the troubled days ahead. Foreign trade, at that time as now, one 
of the most obvious barometers of general conditions, was at a high level, supported 
by high prices and a relative freedom of movement. The effect of foreign borrowing, 
although beginning to taper off, was still sufficient to permit international payments 
to be balanced and currencies to remain fairly stable. 

By the middle of 1930, however, appeared the first marked signs of the depression 
as raw-material price declines gained momentum. Falling more rapidly and to 
considerably lower levels than prices of finished goods and semi-manufactures, world 
prices for such important Latin American export commodities as copper, wheat, 
coffee, sugar and tin had declined by the end of 1932 to hardly more than 40% of 
the levels at the beginning of 1928. The price index for finished goods and semi- 
manufactures in the United States, on the other hand, declined during that period 
only to 73% and 62%, respectively, of the 1928 levels. The effect on Latin American 
foreign trade, of course, and in turn on the internal economy, was rapid and severe. 
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Chilean foreign trade, hardest hit, had by 1932 declined to but 13% of its value in 
1929. The practical cessation of foreign investments aggravated the difficulties result- 
ing from the shrinking value of exports. Government revenues, dependent to an 
important extent upon customs duties, declined rapidly and resulted not only in 
internal difficulties but also in suspension of foreign debt service in various countries. 
Gold stocks were depleted and currency depreciation set in. All but a few elements 
of the national economies were caught in the descending spiral. 

Practically all of the Latin American governments were faced early in the de- 
pression with the necessity of adopting drastic measures to meet these rapidly 
changing situations. Since the causes of the difficulties resulted primarily from the 
deterioration of economic relationships with the rest of the world, it was natural 
that the first defensive measures should involve readjustments in those relations. 
Thus, controls were established which, although varying in their details and manner 
of application from one country to another, were designed to restrict imports within 
reduced exchange availabilities and secondly to control those availabilities in a 
manner which would permit their most efficient use from the point of view of what 
seemed to be the national interest. 

These were in the first instance the primary objectives of increases in tariff rates 
and the operation of exchange control. Increased import duties were directed in a 
large part against articles regarded as luxuries and, in the case of exchange control, 
exchange for payments of such articles and for non-commercial purposes was subject 
to long delays or was supplied only at unfavorable rates in order that exchange 
availabilities could be utilized primarily for essential imports. 

Soon, however, the operation of exchange and trade controls became subject to 
pressure from foreign countries. The usual export surplus of Latin American coun- 
tries presented certain European importing nations with an opportunity to accom- 
plish two purposes: the liquidation of balances blocked in Latin American countries 
for lack of exchange, and the forcing of their own exports. Thus a large number of 
bilateral clearing or compensation agreements came into existence. This development 
presented to the United States Government one of its most difficult problems in 
inter-American economic relations. 

Through the operation of clearing and compensation agreements many Latin 
American countries lost a large measure of control over the proceeds of their exports. 
One result of this development was that the supply of exchange available for pay- 
ments to the United States was restricted, which either obliged the countries con- 
cerned to curtail imports from the United States or forced American exporters to 
accumulate funds blocked in the local currency. Another result was that purchases 
formerly made in the United States were switched to European suppliers which, 
through their control of the proceeds of Latin American exports, were able to force 
this diversion. Thus Latin America to an important degree lost control not only 
over its exchange availabilities but over the content and direction of its foreign trade 
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as well. A factor aggravating this problem, of course, has been the unitary nature of 
Latin American exports. 

The trade agreements program provided our government with two means of 
attacking this complex and difficult situation. In the first place it was felt that the 
United States could contribute in considerable measure to the easing of exchange 
difficulties in Latin America through the reduction of those trade barriers which 
have prevented a larger flow of imports from that area into this country and through 
the maintenance of those conditions under which goods moving freely might con- 
tinue to be imported without restrictions. Since the initiation of the program in 1934 
a major effort has been made to conclude trade agreements with the Latin American 
countries in which these results could be achieved. This effort has been largely suc- 
cessful. Of the 22 nations with which agreements have been made, twelve are in 
Latin America. Only eight of the American republics are missing from the list: 
Bolivia, Chile, Paraguay, Peru and Uruguay in South America; only Panama in 
Central America; only the Dominican Republic in the Caribbean; and Mexico. 

In the second place through the bargaining power which the Trade Agreements 
Act placed in the hands of the government a constant struggle was waged against 
the encroachments in the Latin American markets of Germany, Italy and other 
powers employing bilateral and restrictive trading methods. 

The most simple form of assistance thus given to our exports was through the 
reductions in the import duties of the agreement countries on our goods. Such duty 
reductions in many instances formed the quid pro quo for the reductions or bindings 
of import duties granted by the United States. Efforts to secure duty reductions, 
even though these concessions were distinctly secondary in importance in many cases 
to concessions applying to exchange and quantitative controls, were complicated 
throughout Latin America by the close relationship between foreign trade and gov- 
ernmental finances. Although considerable headway has been made in a few of the 
more economically advanced countries of Latin America during the last decade to 
broaden the tax base, it is still largely true that the most important single source of 
government revenue is customs duties. 

In general the most valuable concessions for our exports, and correspondingly the 
most difficult to obtain, have been those affecting exchange control and quota systems. 
In some cases, notably that of Chile, success has not yet been had, for the nature of 
Chile’s exports makes the country particularly subject to European pressures while 
providing the United States with unusually little bargaining power with which to 
counter those pressures. Nevertheless, if Latin America be viewed as a whole over 
the period from 1934 to 1940, the conclusion is inescapable that the trade agreements 
program provided a very effective defense of our interests against these trade 
diversion and restrictive devices, and that it was unquestionably more effective than 
any other policy which was open to the United States to follow. 

A large part of the government’s defense of our export markets against the 
operation of controls other than tariffs was through the policy of reciprocal equality 
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of treatment. It has been this country’s practice, under the authority of the Trade 
Agreements Act, to withhold the extension of the trade agreément concessions and 
other favorable treatment from countries found to be discriminating in a substantial 
manner against United States trade. As the body of the trade agreement concessions 
assumed increasing importance the desire of other countries not to be excluded from 
these benefits became increasingly strong. Thus the policy of equality of treatment 
provided an effective means of defending our foreign trade both in the countries 
with which trade agreements were concluded or under negotiation and in other 
countries. In Latin America this means of economic defense assumed a particularly 
large role, for with many of the American republics the value in dollars and cents 
of the direct concessions in our duties which we could grant to them was small; 
hence our bargaining power was relatively weak other than through the policy of 
equality of treatment. Of course, the political aspect of not being excluded from the 
circle of countries receiving most-favored-nation status from the United States played 
a part as important as the commercial. 

The technique generally employed for measuring equality of treatment under 
controls which deprive outside nations of unhindered equality of opportunity to 
compete has been that of the base period. A period is selected of one year, or three 
years or even more, which is considered by both parties to be representative of their 
normal commercial relations. Such a period will usually be one prior to the im- 
position of the controls in question. Both nations then give assurances that they will 
grant to the other, with respect to exchange or quantitative restrictions or whatever 
the controls may be, a share of the total amount of exchange, or of the total permitted 
imports, corresponding to the share enjoyed by that country in the base period. While 
this treatment cannot, within the strict meaning of the term, be considered uncondi- 
tional most-favored-nation treatment in that it does not assure unlimited equality of 
opportunity, it is as close to completely fair and equitable treatment as can be 
achieved under exchange and quantitative controls. 

The above are, in brief, the ways in which the United States, through the trade 
agreements and by means of the policies on which the trade agreements are based, 
has defended its commerce and sought to increase its markets in Latin America. 
They are not spectacular methods, nor are they the methods of those who like to 
wield the big stick. They are, however, fully in harmony with the principles and 
standards of democracy, and they are entirely consonant with the nature and aims 
of the Good Neighbor policy. Their effectiveness is given striking proof by the record 
of our trade with Latin America, and our share of the total trade of Latin America, 
both of which have increased with little interruption from 1934 to the present time. 


VII. Tue Errect oF THE War 


From 1934 to the outbreak of the war, the trade agreements program represented 
the major effort of the government in the field of foreign trade. Since the war 
started the policies embodied in the trade agreements have continued as the basis of 
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our commercial policy, but other measures mainly of an emergency nature have 
come to occupy the center of the stage. What has happened to our trade during the 
war and what some of these other measures are, merit brief description as the setting 
in which the trade agreements operate today. 

Significant changes have occurred in our foreign trade since the outbreak of the 
war. Both exports and imports have shown marked increases. The global figures, 
however, conceal important changes in the direction and composition of our foreign 
trade. 

As regards exports the period has been one of steadily contracting markets in 
some parts of the world and steadily expanding ones in others. Virtually the entire 
continent of Europe west of the Soviet Union, as well as some parts of Africa and 
the Near East, is cut off by the British naval blockade. On the other hand there 
has been a great expansion of our exports to the United Kingdom, Canada, and other 
parts of the British Empire, as well as a substantial increase in sales to Latin America 
and the Far East. 

Well over half of the increase in exports has been caused by rapidly mounting 
sales, and shipments under the lend-lease program, of finished manufactures, reflect- 
ing mainly the growing demand for aircraft and other implements of war. More 
than one third represented semi-manufactures. Crude materials have also shown a 
substantial rise. The largest single increase occurred in the exports of iron and steel- 
mill products. On the other hand there has been a marked decline in our exports of 
tobacco and certain types of foodstuffs. 

With our imports the exigencies of war have also played a decisive role. Blockade 
measures affect the exports of the blockaded countries as well as their imports. The 
British productive effort has been directed more and more toward war output. These 
factors have necessarily retarded our imports of finished manufactures. On the other 
hand, the expansion of our domestic industrial activity has been reflected in increased 
imports of raw materials, and particularly of certain strategic raw materials needed 
for defense. 

The increased export surplus of the past ten years has been offset mainly by im- 
ports of gold. Although much of this gold has come from monetary reserves rather 
than from new production, the war has not se far produced disordered foreign 
exchanges. This has been so principally because of the existence of stringent exchange 
control in the United Kingdom and the other British countries and because of the 
virtual disappearance of trade between the continent of Europe and the rest of the 
world. On the other hand, the growing severity of exchange control, in the countries 
directly involved in the war as well as in many countries not directly involved, has 
had serious effects on our foreign trade. From the point of view of our policy in 
this field, the outstanding development has been the decision to place under license 
the funds belonging to nationals of the European countries which have been overrun. 

One of the most interesting phenomena of the period is that our increased exports 
have been financed without recourse to new loans. Credits have been extended to 
several South American countries and some direct investment has taken place there. 
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In the early stage of the war small loans were made to the Scandinavian countries. 
Some credits have also been furnished to China. The total amount, however, has 
been very small. Under the operation of the Johnson Act, no loans have been made 
to any of the principal belligerents. And under the Neutrality Act, purchases of war 
supplies have been on a cash basis. The creation of large international indebtedness 
is being avoided, of course, mainly because of the lend-lease program. 

Broadly speaking, the foreign economic policy of the United States since the out- 
break of the war has been directed toward two main objectives: First, to cushion the 
impact of war conditions on our domestic economy, so far as it is affected by inter- 
national factors; and, second, to facilitate the program of national defense. 

Our exports as a whole have been importantly affected by the Neutrality Act and 
the lend-lease program. The “cash-and-carry” provision of the former, adopted as a 
means of reducing the risks of this country’s involvement in war, has had a retarding 
influence on our export trade. On the other hand, large shipments are now being 
made under the lend-lease program which, in the absence of that authority, would 
have been substantially smaller. 

A striking feature of our export policy during the war period has been the adop- 
tion of a far-reaching system of export control as an element of the defense program. 
Since July, 1940, powers have been vested in the President to place under license the 
exportation of various strategic and other essential commodities. The greater part of 
our exports of non-agricultural products are now subject to such licenses. This 
licensing system, together with the priorities regulations covering the allocation of a 
large part of our supplies and productive resources, has resulted in placing our export 
trade almost wholly under governmental control. 

In this new pattern of things the trade agreements have necessarily played a 
secondary, if not minor, part. One extremely useful purpose they have served, how- 
ever, has been in assisting the government to mitigate the severity of wartime trade 
controls imposed by other countries on our goods. While recognizing, of course, that 
decision as to the operation of such controls must necessarily rest with the belligerents 
imposing them, the government has sought, through formal and informal negotia- 
tions and with a substantial degree of success, so secure the application of these 
measures in a reasonable manner. In this respect the existence of trade agreements 
has been very helpful. 

The outstanding government activity in the field of imports has been the purchase 
of various strategic and critical materials under the direction of the Army and Navy 
Munitions Board for the creation of stock-piles. Some of these purchases have been 
made from Latin America and have contributed to strengthening inter-American 
economic relations. 

These relations have come, under the impact of war, to occupy a special place in 
the foreign economic policy of the United States. They are an important part of the 
Good Neighbor program for the Western Hemisphere, which is one of the founda- 
tion stones of the entire structure of this country’s foreign policy and one of the 
essential features of the national defense effort. 
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While the trade agreements provide the basic regulator of our commercial rela- 
tions with Latin America various other measures in the economic field have been 
taken to meet the impact of war conditions. A general program of cooperative action 
was inaugurated in September, 1939, at the first consultative meeting of Ministers 
of Foreign Affairs of the American Republics, held at Panama. At that meeting it 
was resolved ‘that “in view of the present circumstances, . . . it is more desirable 
and necessary than ever to establish a close and sincere cooperation between the 
American republics in order that they may protect their economic and financial 
structures, maintain their fiscal equilibrium, safeguard the stability of their cur- 
rencies, promote and expand their industries, intensify their agriculture, and develop 
their commerce.” 

To this end, it was decided “to create an Inter-American Financial and Economic 
Advisory Committee consisting of 21 experts in economic problems, one for each 
of the American republics.” The Committee was duly constituted a few weeks later, 
and it has been meeting in Washington ever since. 

As time went on and as the economic repercussions of war both in the present 
and in the future became intensified, the obvious need for more and more vigorous 
inter-American action led to a comprehensive review of the whole problem at the 
second meeting of the American Ministers of Foreign Affairs at Havana in July of 
last year. 

From the Panama and Havana meetings and out of the work of the Advisory 
Committee a number of steps have resulted which can only be alluded to here. The 
Export-Import Bank has had the funds at its disposal very greatly increased not 
only to facilitate United States exports but “to assist in the development of the 
resources, the stabilization of the economies, and the orderly marketing of the 
products of the countries of the Western Hemisphere.” Assistance has been given 
to several Latin American countries with respect to financial, monetary, and foreign- 
exchange matters. The statute has been drawn up for an Inter-American Bank. An 
Inter-American Development Commission has been created as an agency for long- 
range economic development. 

The foregoing is a very cursory survey of the effects of the war on our foreign 
trade and of the steps the government has taken, particularly with respect to Latin 
America. From a policy viewpoint it is a story of adaptation to conditions some of 
which are in large measure outside of our control, of effective utilization of available 
instruments of action in defense of the national interest, and of the forging of new 
tools to cope with new and extraordinary conditions. The basic principles of trade 
liberalization under the rule of equality of treatment, on which the trade agreements 
program is based, have remained the foundation of our commercial relations. 


VIII. AppraisaAL AND PERSPECTIVES 


As was stated at the beginning of this paper, the great importance of the com- 
mercial policy followed by the United States during the past eight years, in particular 
the trade agreements program, is that it has represented a sustained attempt to 
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regulate a most important branch of human relations on the basis of principle as 
opposed to expediency. 

Even in the prosperous post-war decade the rule of principle in international 
commerce never achieved more than partial ascendancy over opportunism, and under 
the impact of the depression this was the first branch of foreign affairs to deteriorate 
into lawlessness. As early as 1930 catch-as-catch-can methods of conducting trade 
were rapidly displacing orderly processes in Central and Eastern Europe, and to a 
lesser extent in Latin America. 

It was in foreign trade that the first irreconcilable differences occurred between 
the totalitarian states, notably Germany, and the democratic states, notably ourselves. 
Early in the day the totalitarian countries began to use foreign trade for whatever 
temporary advantage they could get out of it, commercially or politically, with little 
or no regard to the rights of others or to the long-term effects of their actions. In so 
doing they developed methods of conducting trade totally different from ours. 

Under the totalitarian system foreign trade has come to be carried on virtually 
by government monopolies making use of subsidies, differential exchange rates, and 
barter agreements. It usually ignores costs, rests in many cases upon low-paid labor, 
and violates the rules of fair competition and international good will. The democratic 
type of foreign trade is carried on by private enterprise, without government inter- 
ference except with respect to trade barriers. Orders go to that country and that 
enterprise which offer the best quality at the lowest cost. 

The totalitarian states as a matter of policy adopted bilateralistic trading practices, 
often of the most extreme nature. They have treated each country with which they 
deal on an individual basis, forcing from it the maximum advantages for themselves 
without regard to its own welfare or to the rights of others. Thus, they have com- 
pelled other countries to buy from them as much as they buy from those countries, 
whether the other countries want their goods or not. In the main these acts have 
been openly opportunistic, without regard to settled commercial principles. 

The totalitarian system bears also with severity upon its own citizens. The 
products which they may buy and sell in foreign trade are those that the government 
decides, as are the sources from which imports are obtained and the destinations to 
which exports are sold. Men are not free and do not operate under established laws, 
but rather as the government in each instance dictates; they are in fact little more 
than agents of the government. Such methods of conducting foreign trade do not 
fit into the pattern of our democratic life. 

The existence side by side of the totalitarian and democratic systems, funda- 
mentally and radically opposed one to the other, had the effect of dividing the world 
into two hostile groups, according to the character of the commercial policies and 
practices which they followed, with a third group of states, not complete masters of 
their own policies, caught in the middle. 

By far the largest group, from the point of view of their total trade, was that of 
the democratic countries, principally the United States, the British and French 

Empires, the Netherlands, Belgium, Switzerland, Norway and Sweden, which in 
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general carried on their foreign trade on a non-discriminatory basis and under 
relatively liberal treatment. It is true that Britain and France had established prefer- 
ential relations within their empires, and that they and others in this group in a fair 
number of instances had obtained preferred positions in other countries, but by and 
large these nations conducted their foreign trade on the basis of liberal policies. The 
United States of course in recent years has been the nation which has held most 
steadfastly to sound commercial principles, and was at the outbreak of the war by 
all odds the leading exponent of the policies of commercial liberalism. 

The second group, diametrically opposed to the first, consisted essentially of Ger- 
many and Italy. While Japan’s commercial policy has had a definitely nationalistic 
bias it cannot be classed with that of Germany and Italy, for Japan has not in general 
employed the brutal methods of these countries to dominate foreign suppliers and 
markets. The same may be said of Russia even though Russia has made foreign 
trade a government monopoly. 

The third group is an intermediate one, made up of a large number of eco- 
nomically weaker states, mainly in Central and Eastern Europe and in Latin 
America, which were compelled by the forces of the depression and through the 
insistence of other nations to control their exports and imports and to deal in pref- 
erences and discriminations, much in the same manner as the totalitarian states. 
There is, however, this important difference, that whereas Germany and Italy have 
followed these methods as a matter of national policy, the smaller states in the main 
did so unwillingly and because they had no alternative. 

The principal contribution which the trade agreements policy has made to our 
national welfare centers around this deep conflict in trading purposes and methods. 
Because we were actively pursuing a policy of commercial liberalism and have con- 
stantly been advocating it to other countries, we have acted as a bulwark against the 
onward rush of the opposing methods. That the whole world did not, under the 
effect of the depression and the onslaught of totalitarian competition, abandon the 
principles of commercial liberalism is due more than anything else to the United 
States. This is a fact of unestimable value, not only as our trade has benefited 
thereby in the past, but because in it there lies a basis for the commercial recon- 
struction of the future. 

So much for the past. The future holds the great task of reconstruction; of 
reestablishing order in a chaotic world and of creating conditions under which all 
nations can live. 

The origins of the totalitarian states and of the present war, in the East as in the 
West, are to be found to an important extent in the fact that the victors of the First 
World War, the democratic states, built a system of trade restrictions and preferences 
in which it was difficult for the poorer nations to live. Today’s tragic happenings 
are episodes in the age-old struggle between the haves and the have-nots and are at 
bottom, in part at least, uprisings against excessive economic nationalism. Precisely 
because of them it may be predicted that the world of tomorrow is not likely to be 
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organized on the basis of the narrow economic nationalism which strangled the 
efforts at reconstruction made after the last war. 

Just as no one can foretell when the present war will end, so no one can be certain 
today precisely what forces and what basic ideas will shape post-war international 
economic relations. The crux of the problem will lie, as it did in the period preced- 
ing the war, in the choice of trading methods, which in turn will be determined by 
the underlying policies of the principal trading nations. 

The basic principles which, in the belief of the United States Government, should 
guide the policies of nations in the post-war world have recently been enunciated in 
the eight-point joint declaration of the President and Mr. Churchill at the historic 
meeting of the Atlantic. This set of basic principles, appropriately called “The 
Atlantic Charter,” deals with commercial policy in its fourth point which reads: 

They will endeavor, with due respect for their existing obligations, to further the 
enjoyment by all states, great or small, victor or vanquished, of access, on equal terms, to 
the trade and to the raw materials of the world which are needed for their economic 
prosperity. 


The meaning and significance of this statement were described as follows by the 
Honorable Sumner Welles, Under Secretary of State, in an address delivered on 


October 7 last: 


The basic conception is that your Government is determined to move towards the 
creation of conditions under which restrictive and unconscionable tariffs, preferences and 
discriminations are things of the past; under which no nation should seek to benefit itself 
at the expense of another; and under which destructive trade warfare shall be replaced by 
cooperation for the welfare of all nations. 

The Atlantic declaration means that every nation has a right to expect that its legitimate 
trade will not be diverted and throttled by towering tariffs, preferences, discriminations, 
or narrow bilateral practices. Most fortunately we have already done much to put our 
own commercial policy in order. So long as we adhere and persistently implement the 
principles and policies which made possible the enactment of the Trade Agreements Act, 
the United States will not furnish, as it did after the last war, an excuse for trade- 
destroying and trade-diverting practices. 

The purpose so simply set forth in the Atlantic declaration is to promote the economic 
prosperity of all nations “great or small, victor or vanquished.” Given this purpose and 
the determination to act in accordance with it, the means of attaining this objective will 
always be found. It is a purpose which does not have its origin primarily in altruistic 
conceptions. It is inspired by the realization, so painfully forced on us by the experiences 
of the past and of the present, that in the long run no nation can prosper by itself or at 
the expense of others, and that no nation can live unto itself alone. 


The principles relating to commercial policy which are embodied in the Atlantic 
declaration are those on which the trade agreements program has been based. Had 
it not been for the trade agreements, the declaration on commercial policy would 
have been impossible. Through the Atlantic declaration the commercial policies 
which the United States has followed since 1934, and which found their principal 
expression in the trade agreements program, are made the basis for the post-war 
reconstruction. 














THE INTER-AMERICAN COFFEE AGREEMENT 


Paut C. Daniets* 


Economic BackcRouND 


The importance of coffee in the economic life of the American republics can 
hardly be exaggerated. It is consumed in all the American republics in appreciable 
quantities, and is regularly produced for export in 14 of the American republics. 
More than many other export commodities, the proceeds derived from its sale abroad 
are distributed widely among the inhabitants of the country of export. It is a crop 
so closely allied to the day-to-day living conditions of so many people that it consti- 
tutes an admirable economic barometer for those countries where its production is 
important. The huge export crops of Brazil and Colombia are familiar to all of us; 
but perhaps less well known is the fact that in normal times coffee represents approx- 
imately 90% by value of all exports from the Republic of El Salvador. In other 
words, not only is the volume of trade tremendous in the larger producing countries, 
but the proportion of coffee in the export trade of many of the smaller producing 
countries is very high. It is apparent, therefore, that the prosperity and well-being of 


*A.B., 1924, Yale University. American Foreign Service Officer since 1927, stationed in Chile, 
Colombia, Bolivia, Nicaragua and Venezuela; assigned to Department of State, Washington, since 1939; 
Assistant Chief, Division of the American Republics, since 1940; Chairman, Inter-American Coffee Board, 
since April 17, 1941. 

2 VaLUE OF CoFFEE IMPORTS FROM LATIN AMERICAN REPUBLICS TO THE UNITED STATES, 1939 AND 1940* 





1939 Value 1940 Value 

CO ES Se re err ee ee i era oe $ 915,778 $ 1,382,223 
SMEREMIR eR nC E EE RLS saw a sees saab aee Ne eer tions cae enss 4,331,873 5,104,852 
MMIII See aCe Ch cs eae eee sooo eeb an ease ere eau. 62,097 157,077 
IEEE Hie Soni en ct en sex asus thas eas athens Saat eels 1,599,626 1,925,555 
SEEN POEL Co ot any Sas auma anaes ates eee are Seca 6,795,643 6,906,227 
BSCE ra bab nu Cec SeE Sain SAW SNK obs KON a WAS TRERGSS 8 4,669,990 3,807,788 
PE OEE SRS Su ao cis has ahi os See Osan owes she aes Niels a sos a5 539,654 336,658 
UMMEA TIMI) UERIONIESG <eeie ss 40s ieee aie 2s Slaten slots aisie ok sees acre eae 682,348 609,735 
SERRME RO eeENY ciccau ss Se GER as ates 6 sah aaa NES eebr She ee ees 1,404,991 991,247 
MRL Mer Gta kas i occ sce Fe i ie iba SIS oso srs kota ee ace 67,255,223 55717,998 
MMIEMD chic cosh shies bs eae RUN bas WEA Ri elses CR ee wees sarees 45,162,510 43,248,928 
UMMM ses ite oes ene a) Sah ws Sibi WN Sis ins he sissies MG a ae wy wire 911,986 1,060,937 
SOMMIMN MURS EG hci chee ee seu Naas oi sels panes soi ele Wisma aie creo 32,388 77,520 
WANED SiS REECE GA cee ese gaa uaa oa ea Ws Ooh s oS ENE Ew Os 1,781,208 2,920,850 
SORIIMITRR) MESIMDEITIRC TOT oe coas'g Sa new ass Fo Soro Aw ee Ninee Gaia ee Ca ess 2,584 3,820 
OO TES BAGS SPIO Sey SAN nae ee een ee eee eee $136,147,899 $124,251,415 


* Source: Official statistics, U. S. Dep’t of Comm. 
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the American coffee-producing republics depend in large measure on the maintenance 
of stable market conditions for the crop at reasonable prices.” 

The economic benefits to be derived from a prosperous export trade in coffee are 
to be measured not only in terms of the direct proceeds received by exporters and 
growers, but also in a variety of indirect ways. In some countries revenues derived 
from the taxation of coffee constitute an important item of governmental income. 
On the other hand, depressed export prices for coffee greatly aggravated the acute 
foreign exchange difficulties experienced in recent years by most of the American 
republics. To the extent that improved marketing conditions bring about increased 
foreign exchange availabilities in those countries, to that extent local currencies are 
strengthened and problems of arbitrary and enforced exchange controls alleviated. 
Finally, increased purchasing power in the producing countries, combined with in- 
creased availabilities of dollar exchange, makes it possible for those countries to 
increase proportionately their purchases of American-manufactured goods and food- 
stuffs, and to service more adequately their dollar financial obligations, whether 
commercial or governmental. In other words, coffee exemplifies perhaps as much as 
any other commodity the essential nature of international trade, i.e., an exchange of 
goods rather than a mere process of selling. If a normal market for coffee ceases to 
exist, normal two-way trade becomes unbalanced and serious consequences result. 

It is well to bear in mind that the international trade in coffee has been conducted 
on an “abnormal” basis for many years. In 1931 Brazil commenced its current pro- 
gram of coffee destruction, in order to avoid the accumulation of surpluses, and in 
that way has attempted to prevent the price of exported coffee from falling to ruinous 
levels. Other producing countries have naturally benefited by this program. From 
June 1931 up to August 15, 1941, there had been officially destroyed in Brazil a grand 
total of 72,583,000 bags of 60 kilograms, equivalent to over 9,580,956,000 pounds.® 
This destruction is still continuing today. It is apparent that under conditions such 
as these the coffee trade can hardly be considered as having been “normal” at any 
time during the past ten years. 

Cognizant of their common problem, certain coffee-producing countries appointed 
delegates to a Coffee Conference which was held at Bogota, Colombia, in October 
1936. At that Conference various proposed measures intended to be of benefit to the 
coffee trade were discussed, including the highly controversial questions of export 
quotas and price controls. It was at this Conference that a resolution was approved 


? Five Major Imports Into THE UNITED STATES FROM LATIN AMERICA, 1939 AND 1940* 


1939 Value 1940 Value 

RBGOE tively ows Wiarchere tena oes Rial $136,200,000 COMEES host s.csccticcd nk one ermues $124,300,000 

NMED RUUD 6s 6 Ss stv eictae arate aieidere 75,000,000 RAINE AGED 502s d.0.6.8-6 oes eee ee 69,700,000 

RMIIOOE Moises hc R aioe eee tea 30,100,000 OIE eo ows oc eirces Se ene tees 51,900,000 
MIMIAMIBE) ote sha esterere sees Gaeta 28,800,000 Crude petroleum and semi-finished 

Crude petroleum and semi-finished MER ies hs ote 55 Se suinsase Care raters 47,600,000 
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* Source: International Reference Service, U. S. Dep’t of Comm. (May, 1941). 
** Chiefly unrefined metal for refining and reexport. 
* See N. Y. Coffee and Sugar Exchange, Inc., Daily Bulletin, Sept. 12, 1941. 














710 Law anp ConTEMPORARY PROBLEMS 


creating the Pan American Coffee Bureau, a central organization representing the 
coffee-producing American republics, with permanent offices in New York City. 
Although it was originally intended that all of the coffee-producing American repub- 
lics should join in the support and maintenance of this new Bureau, some of these 
countries have so far failed to become members.* 

No definitive agreements having been reached at the Bogota Conference regard- 
ing the vital problems of export quotas and price controls, and since some producers 
apparently felt that some such measures were called for because of existing market 
conditions, a second Pan American Coffee Conference was convened at Havana, 
Cuba, in August 1937. At this Conference there was launched the cooperative adver- 
tising and promotion campaign which has since been conducted. by the Pan American 
Coffee Bureau. This campaign has been advertising coffee as a beverage, rather than 
particular brands or types of coffee, and has been financed by an advertising tax of 
five cents per bag imposed by the countries members of the Bureau. The United 
States coffee trade cooperated in the formulation and operation of this campaign, 
and it met with no objections from official Washington. However, at Havana as at 
Bogota, no decisions were reached regarding export quotas and price controls. 

About two months after the close of the 1937 Havana Conference, Brazil, faced 
with the gradual loss of her coffee export markets to competitors due to her efforts 
to maintain firm export prices, decided to change this policy for one of seeking 
wider markets and greater volume at the expense of firmer prices. As the result of 
this change of policy, the price of Brazilian coffee on the New York market abruptly 
declined in the closing months of 1937, with consequent depressing effects on the 
prices for other coffees. At the same time, the volume of coffee exports from Brazil 
showed a great increase in 1938 over those of the previous year. 

This unstable condition in the coffee market, characterized by excess supplies, 
destruction of coffee surplus in Brazil, and depressed prices, continued up to the 
outbreak of the European war in September 1939. From that point on the situation 
deteriorated even further. The abrupt curtailment of the important European market 
due to war conditions greatly aggravated the surplus problem and pushed prices 
down still further to ruinous levels. With the normal market for around 10,000,000 
bags of coffee almost completely cut off, there developed uncontrolled competitive 
efforts to dump in the United States market—the only large and completely accessible 
market still open—excessive quantities of coffee at disastrous prices. The outlook 
for coffee producers in the early months of 1940 could hardly have been less 
promising. 

Confronted by conditions far worse than those which they had previously ex- 
perienced, the coffee-producing American republics once more convened for the 
Third Pan American Coffee Conference, held in New York during the months of 

* As of Oct. 1, 1941, the following countries were members of the Pan American Coffee Bureau: Brazil, 
Colombia, El Salvador, Venezuela, Mexico, Costa Rica and Cuba. The following countries, although 


producers and exporters of coffee, were not members: Guatemala, Honduras, Nicaragua, Haiti, Dominican 
Republic, Ecuador and Peru. 
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June and July 1940. Once more the same difficult problems of export quotas and 
price controls were debated day after day. The delegates to the*Conférence seemed 
to feel that to enforce some sort of control plan to restore more orderly conditions 
in the coffee market, the cooperation of the United States would be desirable, if not 
essential. This cooperation, particularly with respect to the control of imports of 
non-American coffees, was requested by the President of the Third Pan American 
Coffee Conference in a letter addressed to the Secretary of State; and Secretary Hull 
in his reply, dated June 24, 1940, stated in part as follows: 

Your inquiry has been the subject of consultation between representatives of the 
various interested Departments and agencies of the United States Government, and in 
accordance with their conclusions I am pleased to inform you that the Government of the 
United States understands the reasons for the request that you have made and is sympa- 
thetic with that request, and that this Government would be willing to cooperate with the 
Third Pan American Coffee Conference in taking the necessary steps, which may involve 
recommendation of action to the Congress of the United States, to implement a plan of 
control over the production and marketing of coffee. 

It will be understood, of course, that this willingness to cooperate is dependent upon 
the ability of the United States Government to approve the nature and the details of the 
coffee control program which would be devised. In this connection, this Government 
would desire to be officially represented in the negotiations of any control program for 
coffee, and also to be represented on any body which would be established to administer 
the plan so set up. I should also point out that the United States Government has always 
taken the position, in connection with the negotiation or discussion of international com- 
modity agreements, that an essential provision of any such agreement is a recognition of 
the need for protection of the legitimate interests of consumers as well as of producers, 
and it would expect that any coffee agreement would contain such a provision. 


Not only was the sympathetic attitude of the United States made manifest by 
the aforesaid communication from the Secretary of State, but in addition the Depart- 
ment of State, at the invitation of the Conference, sent a representative to be present 
at the meetings in the capacity of observer. 

The net results of the New York Conference, however, were hardly more concrete 
than those of the earlier ones at Bogota and Havana. While a tentative plan for 
export quotas was drawn up at the Conference, it failed to obtain the approval of all 
the governments, and there still seemed to be no final and effective solution to the 
problem. Meanwhile, conditions in the coffee market were steadily becoming worse, 
with new crops coming on the market shortly and war conditions becoming 
intensified. 


InTER-GOVERNMENTAL NEGOTIATIONS—ORIGIN AND BacKGROUND 

Turning aside now from the economic conditions antecedent to the negotiation 

of the Inter-American Coffee Agreement, let us consider briefly the juridical frame- 
work within which these negotiations were conducted. At the Inter-American Con- 
ference for the Maintenance of Peace held at Buenos Aires in 1936 there was created 
a consultative procedure to be availed of by the American states in times of emer- 
gency. At the regular Inter-American Conference held at Lima in 1938 this con- 
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sultative procedure was further elaborated, and provision was made for the Foreign 
Ministers of the American republics to meet together for purposes of consultation 
whenever the peace and security of the Western Hemisphere might be endangered. 
The outbreak of the war in September 1939 created such an emergency. Accordingly, 
with extraordinary rapidity, the consultative procedure was put into motion for the 
first time in history, and on September 23, 1939, there was convened the First Meeting 
of the Ministers of Foreign Affairs of the American Republics at Panama. At this 
meeting a number of resolutions and declarations of far-reaching importance were 
approved, in the fields of international law, neutrality, and international trade and 
finance. The basic and underlying motif was the political and economic solidarity 
of the Americas. 

Of particular importance to our present study was the approval on October 3, 
1939, of the Resolution on Economic Cooperation. This Resolution reads in part as 
follows :° 

The Meeting of the Foreign Ministers of the American Republics 


RESOLVES: 

1.—In view of the present circumstances, to declare that today it is more desirable and 
necessary than ever to establish a close and sincere cooperation between the American 
Republics in order that they may protect their economic and financial structure, maintain 
their fiscal equilibrium, safeguard the stability of their currencies, promote and expand 
their industries, intensify their agriculture and develop their commerce. 

2.—To create an Inter-American Financial and Economic Advisory Committee consist- 
ing of twenty-one (21) experts in economic problems, one for each of the American 
Republics, which shall be installed in Washington, D. C., not later than November 15, 
1939, and which shall have the following functions: .. . 

(b) To study the most practical and satisfactory means of obtaining the stability of the 
monetary and commercial relationships between the American Republics. . . . 

(d) To study and propose to the Governments the most effective measures for mutual 
cooperation to lessen or offset any dislocations which may arise in the trade of the Amer- 
ican Republics and to maintain trade among themselves, and as far as possible, their trade 
with the rest of the world, which may be affected by the present war... . 


Pursuant to the above resolution, the Inter-American Financial and Economic 
Advisory Committee was duly constituted in Washington in November 1939, and 
has been meeting regularly since that date in the offices of the Pan American Union. 

Following the Panama Meeting the war continued and in 1940 assumed greater 
magnitude and intensity, with increased threats to the political and economic security 
of the Western Hemisphere. Accordingly, in July 1940 there was convened the 
Second Meeting of the Ministers of Foreign Affairs of the American Republics, this 
time at Havana, Cuba. Once more important decisions were reached of a political 
and economic character, most of which need not concern us here. Of particular 
importance for our present purposes was the approval of the Resolution on Economic 
and Financial Cooperation. This Resolution, after reciting the declarations of the 


®For full text, see Report of the Delegate of the United States of America to the Meeting of the 
Foreign Ministers of the American Republics (Washington, 1940). 
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First Consultative Meeting and the agreement to create the Inter-American Financial 
and Economic Advisory Committee, reads in part as follows:® 


WHEREAS: .. . 

3. The war now in progress has increased the disruption in the channels of interna- 
tional commerce and the curtailment of markets for certain products of the Americas; 

4. The existence of surpluses of commodities, the exportation of which is essential to 
the economic life of the countries of the Americas, is economically, socially, financially, and 
in other respects a matter of great importance to the masses of the population, and espe- 
cially to those groups participating in the production and distribution of wealth in each 
country, and, finally, to the governments of the entire continent; 

5. It must be anticipated that these difficulties will exist as long as the war continues 
and that some of them, as well as other new ones, will exist after the war ends; ... 

The Second Meeting of the Ministers of Foreign Affairs of the American Republics 

RESOLVES: ... 

Two. To strengthen and expand the activities of the Inter-American Financial and 
Economic Advisory Committee as the instrument for continuing consultation among the 
American republics with respect to economic and trade matters and arrangements, having 
in mind especially the immediate situations which must be met as a result of the curtail- 
ment and changed character of important foreign markets. For the purpose of dealing 
with special problems, there may be organized subcommittees, composed of representatives 
of the interested countries, which should meet at such places as may be deemed most 
appropriate for their effective functioning. 

Three. Specifically, to instruct the said committee that it proceed forthwith: 

(a) To cooperate with each country of this continent in the study of possible measures 
for the increase of the domestic consumption of its own exportable surpluses of those 
commodities which are of primary importance to the maintenance of the economic life 
of such countries; 

(b) To propose to the American nations immediate measures and arrangements of 
mutual benefit tending to increase trade among them without injury to the interests of 
their respective producers, for the purpose of providing increased markets for such products 
and of expanding their consumption; 

(c) To create instruments of inter-American cooperation for the temporary storing, 
financing, and handling of any such commodities and for their orderly and systematic 
marketing, having in mind the normal conditions of production and distribution thereof; 

(d) To develop commodity arrangements with a view to assuring equitable terms of 
trade for both producers and consumers of the commodities concerned; . . . 


NEGOTIATION OF THE INTER-AMERICAN CoFFEE AGREEMENT 


We have now surveyed the economic developments affecting coffee leading up to 
the second half of 1940 as well as the legal procedures arrived at by inter-American 
negotiation in order to deal with such problems. The next step was to utilize the 
machinery which had been created in order to meet the urgent economic necessities 
which had arisen. No time was lost. As soon as possible after the closing of the 
Havana Meeting the Subcommittee on Coffee, which had already been created by 
the Inter-American Financial and Economic Advisory Committee, went seriously to 
work on the drawing up of an agreement intended to restore orderly marketing 


°For full text, see Second Meeting of the Ministers of Foreign Affairs of the American Republics, 
Habana, July 21-30, 1940, Report of the Secretary of State (Washington, 1941). 
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conditions in the coffee trade. These negotiations lasted from August until Novem- 
ber 28, 1940, the date on which 14 American coffee-producing republics and the 
United States signed the Inter-American Coffee Agreement. 

The outstanding feature of this new agreement was the fixing of basic quotas for 
the United States market. There were likewise established quotas for the market 
outside the United States, although during war conditions that has been a relatively 
academic provision of the Agreement. Lengthy debates and arguments were neces- 
sary before it was possible to reach agreement among all 15 participating countries 
as to the total amount of these quotas and as to the distribution among producing 
countries. Some countries felt that in order to establish the quotas the total coffee 
production of each country should serve as the basis of calculation. This method 
would obviously be of benefit to those countries which had previously been shipping 
a high percentage of their production to European markets now closed by the war. 
Other countries which had previously been shipping a high percentage of their 
coffee exports to the United States market believed that the quotas for this market 
should be determined on the basis of previous trade. It became apparent that 
acceptance of either of these bases for calculating the proposed new quotas would 
fail to meet with unanimous acceptance. Eventually the quotas as finally approved 
by all the governments represented a compromise based on negotiation, rather than 
the application of a mathematical formula. The total amount of the basic quotas for 
the participating coffee-producing countries was established at 15,545,000 bags of 60 
kilograms; and it was agreed that the United States would undertake to limit imports 
of coffee from other sources to a total basic quota of 355,000 bags. There was created 
by the Agreement a new organization, the Inter-American Coffee Board, to be 
charged with the primary function of adjusting the basic quotas in accordance with 
the requirements of the market. It is interesting to note that the total amount of 
annual coffee imports permitted by the basic quotas, 15,900,000 bags, is a figure 
several hundred thousand bags in excess of any previous year of coffee imports into 
the United States. In other words, the newly-established quota system was not in- 
tended to be restrictive in the sense of curtailing normal imports; rather, it was 
intended to maintain normal conditions in the United States market by holding off 
this market an abnormal surplus of some 10 million bags. 

The newly-created Inter-American Coffee Board consists of one delegate from 
each of the 15 participating governments. Voting power among the producing coun- 
tries was distributed roughly in proportion to their respective importance as coffee 
producers, with the result that Brazil was given nine votes, Colombia three votes, 
and each of the other producing countries one vote. The United States, because of 
its important interest as a consumer, was given twelve votes. Accordingly, on a 
Board of fifteen delegates the total number of votes is thirty-six, of which the United 
States has one third. 

Normal adjustments of the quotas for the United States market, in accordance 
with Article III of the Inter-American Coffee Agreement, are not to exceed five 
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percent of the basic quotas at any one time nor to be made more frequently than 
once every six months—the purpose of these provisions being to minimize so far as 
possible uncertainties and speculation which might otherwise characterize the regular 
meetings of the Board. However, as an essential measure of protection for the 
United States, there was included an emergency provision under Article VIII, 
providing that 

In the event that there should be foreseen an imminent shortage of coffee in the United 
States market in relation to its requirements, the Inter-American Coffee Board shall have 
the authority, as an emergency measure, to increase the quotas for the United States 
market, in proportion to the basic quotas, up to the quantity necessary to satisfy these 
requirements even though in this manner the limits specified in Article III may be ex- 
ceeded. Any member of the Board may request such an increase and the increase may be 
authorized by a one-third vote of the Board. 


Without elaborating in any further detail the 26 separate articles of the Inter- 
American Coffee Agreement, it should be emphasized that the unique and un- 
precedented feature of this cooperative arrangement is the provision for consumer 
representation in an international agreement intended to stabilize the market for an 
important raw material. Commodity arrangements in the past having similar ob- 
jectives, such as those for tin, rubber and tea, were essentially agreements among 
producers to control markets. The participation of the United States in the Inter- 
American Coffee Agreement marks a new milestone in the progress of international 
economic thinking. It is concrete evidence of the fact that terms of trade must be 
equitable for consumer as well as producer, and that both should be cognizant of the 
vital needs of each other. 


RatTIFICATION BY THE UNITED STATES 


In the course of the negotiations preceding the signature of the Inter-American 
Coffee Agreement it was an open question during much of this period as to whether 
it would be possible for the proposed new program to be embodied in an executive 
agreement between the various governments, or whether it should be in the form 
of a treaty subject to ratification. In order to allow each government freedom of 
action to determine this point in accordance with its own legal and constitutional 
requirements, this point was not formally decided by the negotiators and the Inter- 
American Coffee Agreement was so drafted as to lend itself to either procedure. 
Following its signature on November 28, 1940, it soon developed that its submission 
in the form of a treaty seemed better to meet the requirements of the participating 
countries. This was true in the case of the United States, in the absence of any broad 
legislative authority for the conclusion of an international commodity agreement of 
this character. Accordingly, President Roosevelt addressed a communication to the 
Senate of the United States under date of January 9, 1941, transmitting the text of 
the Agreement, together with an accompanying report of the Secretary of State, with 
a view to receiving the advice and consent of the Senate to ratification. The Agree- 
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ment was referred to the Senate Committee on Foreign Relations, which submitted 
a favorable report thereon under date of January 31, 1941.7 

In spite of the heavy pressure on the members of the Senate Committee on For- 
eign Relations during January and February due to the tremendous public interest at 
that time in the passage of the Lend-Lease Bill, the Committee set aside time for a 
hearing on the Coffee Agreement and gave the matter its thoughtful attention. 
Following its favorable report to the Senate, the Agreement came up for debate on 
the floor of the Senate on February 3, 1941, and was approved without serious opposi- 
tion. Shortly thereafter the President affixed his signature to the instrument of 
ratification. 

In the meantime the question had been raised as to whether the Treasury Depart- 
ment, through the Bureau of Customs, would have sufficient legal authority under 
the new treaty to exclude from the United States arrivals of coffee in excess of the 
established quotas. In order to avoid any question arising on this point, a bill was 
drafted and submitted to both Houses of Congress providing that during the con- 
tinuation in force of the obligations of the United States under the Inter-American 
Coffee Agreement, no coffee imported from any foreign country might be entered 
for consumption except as provided in the said Agreement. This bill passed both 
Houses of Congress and was approved by the President on April 11, 1941.8 


With the passage of this enabling legislation there was no further question regard- 
ing the legal authority of the Government to discharge its obligations under the 
Inter-American Coffee Agreement, and accordingly the instrument of ratification of 
the United States was deposited with the Pan American Union on April 14, 1941. 


Entry OF THE AGREEMENT INTO EFFECT 


By that time nine governments had deposited their instruments of ratification or 
approval, and because of the urgent need for action these governments brought the 
Agreement into effect among themselves by means of a protocol signed on April 15, 
1941.2 The Inter-American Coffee Agreement thereupon became legally binding on 
the United States and the other countries which had signed the protocol, and for 
practical purposes achieved the major objective with respect to all countries. Even 
though the countries which had not yet signed the protocol could not properly be 


7 The Inter-American Coffee Agreement, Exec. Rep. No. 2, 77th Cong., 1st Sess. This document 
contains in convenient form the full text of the Inter-American Coffee Agreement, an analysis of its 
provisions, the report of the Subcommittee of the Senate Committee on Foreign Relations, the report of 
the Secretary of State, and the transmitting communication of the President. 

® Pub. L. No. 33, 77th Cong., 1st Sess. (1941). Of interest in this connection is the report of the 
House Committee on Ways and Means, dated March 26, 1941, Implementing the Inter-American Coffee 
Agreement, H. R. Rep. No. 330, 77th Cong., 1st Sess. (1941). 

® The Inter-American Coffee Agreement, Art. XX, par. 3, reads as follows: “If, within ninety days 
from the date of signature of this Agreement, the instruments of ratification or approval of all the 
signatory Governments have not been deposited, the Governments which have deposited their instruments 
of ratification or approval may put the Agreement into force among themselves by means of a Protocol. 
Such Protocol shall be deposited with the Pan American Union, which shall furnish certified copies 
thereof to each of the Governments on behalf of which the Protocol or the present Agreement was 
signed.” 
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considered legally bound by the terms of the Agreement, the United States was 
bound to limit imports of coffee from those countries in accordance with its own 
treaty obligations. This procedure made it possible for the control of coffee imports 
into the United States to be applied simultaneously to all coffee, rather than the 
gradual extension of such control country by country, which would have been grossly 
unfair and brought about a chaotic condition. 


An interesting point of law arose in this connection. There were three signatory 
countries which had not yet become legally bound by the Coffee Agreement, which 
likewise were parties to trade agreements in force between them and the United 
States. In each of these trade agreements there was contained a commitment to the 
effect that the United States would impose no quantitative restriction on imports of 
coffee from those countries. It will be seen that the United States, legally bound by 
treaty obligations to impose quantitative restrictions on coffee imports from a given 
country and at the same time bound by its trade agreement obligations to refrain 
from the imposition of such restrictions, might find itself in an awkward dilemma. 
In order to overcome this difficulty specific authorization was sought from the 
countries in which this problem had arisen, and a specific waiver of trade agreement 
rights was obtained in each case. With respect to trade agreement obligations towards 
countries already bound by the provisions of the Inter-American Coffee Agreement, 
Article XXI of the Agreement itself provided the necessary waiver.!° 


ORGANIZATION OF THE INTER-AMERICAN CoFFEE BoaRD 


On April 17, 1941, two days after the signature of the protocol bringing into 
effect the Agreement, the Inter-American Coffee Board convened for the first time 
at the Pan American Union in Washington. At this first meeting the necessary steps 
in the organization of the Board were taken. A Chairman and a Vice Chairman 
were elected for a period of one year.11 An Executive Committee of five delegates 
was likewise appointed by the Board.1? Further steps were taken at this and sub- 
sequent meetings to provide permanent offices’® for the Board and to engage the 
services of a permanent staff for the Secretariat. Mr. Herbert Delafield, past President 
of the Associated Coffee Industries of America and for many years a prominent 
figure in the domestic coffee trade, was appointed Secretary of the Board. Mr. 


10 Article XXI reads as follows: “As long as the present Agreement remains in force, it shall prevail 
over provisions inconsistent therewith which may be contained in any other agreement previously con- 
cluded between any of the participating Governments. Upon the termination of the present Agreement, 
all the provisions which may have been temporarily suspended by virtue of this Agreement shall auto- 
matically again become operative unless they have been definitively terminated for other reasons.” 

11 The United States Delegate, Mr. Paul C. Daniels, was elected Chairman; the Brazilian Delegate, Mr. 
Eurico Penteado, was elected Vice Chairman. 

12 The Salvadoran Delegate, Mr. Roberto Aguilar, was elected Chairman of the Executive Committee, 
which likewise includes the Delegates of Colombia, Guatemala, Brazil, and the United States. 

*8Due to the crowded conditions prevailing at the Pan American Union, it was necessary for the 
Board to seek office space elsewhere in Washington. After a few weeks of searching, very satisfactory 
quarters were obtained at 2400 Sixteenth Street, Washington, D. C., proper installations were made, and 
since July 1, 1941, all meetings of the Board have been held in its own independent offices. 
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Enrique Lewis Comas, formerly Secretary of the Inter-American Financial and 
Economic Advisory Committee, was appointed Assistant Secretary. 

In accordance with the Inter-American Coffee Agreement, the funds for the 
maintenance of the Board are contributed by the 15 participating governments, each 
producing country contributing an amount proportionate to its export quotas, and 
the United States contributing one third of the total budget. The budget for the 
initial quota year was set at $18,000, and that for the quota year ending September 
30, 1942, at $24,000. 

Official minutes of the meetings of the Board are maintained, and copies provided 
to the delegates and their governments. These minutes are not made public, although 
the texts of resolutions adopted by the Board and explanatory press releases are made 
available after each meeting. The Board is likewise charged with the preparation of 
an annual report covering all of its activities and any other matters of interest in 
connection with the Coffee Agreement at the end of each quota year. These reports 
are for transmittal to each of the participating governments, but will likewise be 
made available to the general public. 


Mayor ProsteMs So Far ConFRONTED BY THE INTER-AMERICAN CoFFEE Boarp 


The most important single function of the Inter-American Coffee Board relates, 
of course, to the adjustment of the coffee quotas in accordance with the needs of the 
market. Shortly after the first meeting of the Board in April, this question came up 
for discussion, and after some debate the Board approved a resolution on May 28, 
1941, increasing the quotas for the United States market by 59% of the basic quotas, 
effective June 1. During ensuing months a situation of increasing tightness developed 
in the domestic coffee market, accompanied by a rapid price advance,’* which 
eventually led to a further emergency increase of the quotas under Article VIII of 
the Agreement. In a resolution dated August 2, effective August 11, the Board 
approved an emergency increase of the quotas by an additional 20% in an effort to 
ease the acute situation which had developed in the United States market, and which 
had become a source of increasing concern to the Office of Price Administration and 
Civilian Supply. There followed a period of uncertainty in the coffee market during 
the next two months, due to the apparent inconsistency between the increased size 
of the quotas and the attempt on the part of the producing countries to maintain the 
market through the minimum price system. Finally, after weeks of debate, agree- 
ments were reached unanimously by the Board at its meeting held on October 23, 
1941. The quotas for the United States market were at that time set at 110% of the 
basic quotas, and at the same time the Board approved a declaration of policy to the 
effect that minimum prices would not be used in such a way as to control market 
prices or prevent normal fluctuations in the market. 

While the difficult question of quota adjustments, briefly summarized above, was 
by far the most outstanding problem confronting the Inter-American Coffee Board 


** This price advance, with the consequent disturbances of the United States coffee market, was largely 
due to artificial price control measures taken in Brazil and Colombia, through the establishment of 
minimum prices for export. 
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during the early months of its existence, a number of other problems arose which 
engaged the Board’s careful attention. Without going into great detail, reference 
may be made to the following: 

(1) Prices and consumption. On April 17, 1941, at its first meeting, the Board 
issued a statement of its policy regarding prices and consumption. This statement 
pointed out the desirability of maintaining reasonable prices fair to producers, to 
promote the economic welfare of the producing countries, and at the same time 
announced the Board’s purpose to maintain coffee prices at levels which would 
encourage increased consumption.?® 

(2) Statistics. The Board has been actively engaged in efforts to improve the 
accuracy, frequency and promptness of coffee statistics, not only in the United States 
but in each of the producing countries. 

(3) Diverted shipments. The effective quota control established for the United 
States market, as contrasted with the relatively uncontrolled status of consuming 
markets outside the United States, soon brought about a higher level of prices within 
the United States than in other countries. Accordingly, it would have become 
profitable for coffee to be exported from a producing country under the quota for 
the world market, and subsequently diverted for sale in the United States at a higher 
price. A few instances of diverted shipments of this character actually occurred, 
particularly on the Canadian border. On May 15, 1941, the Inter-American Coffee 
Board issued a statement condemning this practice and indicated its intention to 
take effective steps to terminate it, in cooperation with the governments participating 
in the Inter-American Coffee Agreement. On September 18, 1941, President Roosevelt 
signed an Executive Order which has prevented any recurrence of this evasion of 
the purpose and intent of the Coffee Agreement.?® 

(4) Shipping facilities. On July 24, 1941, the Board approved a resolution request- 
ing the Government of the United States to exert every effort to maintain maritime 
facilities for the movement of coffee to the United States market in sufficient volume 
to fill the quotas established under the provisions of the Inter-American Coffee Agree- 
ment. In addition, in order to take advantage of available shipping space with the 
maximum efficiency, the Board has approved a resolution authorizing producing 
countries to export to the United States prior to the end of the quota year an amount 
not to exceed 15% of their respective quotas, to be charged against the quotas for 
the ensuing quota year. 

There have been a number of other problems which the Board has had to con- 
front during the first nine months of its existence, but space does not permit a 
detailed description of these. It should be pointed out, however, that any major 
problem confronting the international trade in coffee now can be referred to a 
continuing body of an international character, on which are represented the major 


18 Copies of this declaration, and of all other public statements and resolutions of the Inter-American 
Coffee Board referred to in this article, may be obtained on application from the Inter-American Coffee 
Board, 2400 Sixteenth Street, Washington, D. C. 

1° Exec. Order of Sept. 18, 1941, Prescribing Regulations Pertaining to the Entry of Coffee into the 
United States from Countries Signatories of the Inter-American Coffee Agreement, 6 Fev. Rec. 4809 


(1941). 
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producing areas as well as the major consumer. This organization is qualified to 
consider such problems in a rapid and efficient manner, as contrasted with uncoordi- 
nated negotiations between a number of different countries. The Inter-American 
Coffee Board has become established already as the central point for all important 
coffee problems of an international character. 


SUMMARY AND CONCLUSION 


The broad objectives of the Inter-American Coffee Agreement are set forth in the 
Preamble of the Agreement itself, wherein it is stated that “it is necessary and desir- 
able to take steps to promote the orderly marketing of coffee, with a view to assuring 
terms of trade equitable for both producers and consumers by adjusting supply to 
demand.” This broad objective has already been largely accomplished. There has 
been a healthy restoration in the price of coffee in the United States market, and yet 
by careful administration the price has been prevented from soaring to levels which 
would be unfair to consumers and possibly prejudicial to the maintenance or expan- 
sion of total consumption. The attainment of this broad objective has brought with 
it many practical, concrete advantages, some of which can already be evaluated fairly 
accurately. The purchasing power of the consuming public in the coffee-producing 
countries has already shown a marked increase. The added return from coffee sales 
has in turn stimulated general business improvement in those same areas. Increased 
dollar exchange made available by coffee exports to the United States market has 
in turn facilitated payment for American exports, and established a sounder basis for 
two-way trade. The acute shortages in dollar exchange which motivated severe types 
of trade and exchange control in many of these countries during the past decade have 
already largely disappeared. In a number of countries there has already been a 
marked improvement, not only in ability to pay outstanding dollar obligations, both 
commercial debts and long-term obligations, but in actual repayments. Unemploy- 
ment in the producing countries has been diminished, wage scales have been main- 
tained or raised, and various types of social benefits have ensued. The general 
internal prosperity of the producing countries improves fiscal revenues and strength- 
ens their political, economic and social stability. These are practical and concrete 
achievements. They come at a time when much of the world is torn by war, and 
when uncertainty and instability are the rule of the day. 

It is, however, in the general field of inter-American relations that the Inter- 
American Coffee Agreement assumes a vital significance. It is an experiment in 
practical cooperation. It recognizes the fact that prosperity must be mutual to be 
enduring, and that both producers and consumers have an interest in the maintenance 
of stable trading conditions on equitable terms. The success of the Agreement is 
dramatic proof of the ability of the American republics to meet a common emergency 
and to work together toward a common end. As time goes on and conditions change, 
new needs may arise and modifications may be necessary; but the rapidity and 
effectiveness with which an emergency situation was met and brought under control 
in 1940 will stand as a landmark in the history of inter-American cooperation. 















































THE ROLE OF GOVERNMENTAL CREDIT 
IN HEMISPHERIC TRADE 


FRANK WHITSON FettTer* 


A recent development in the economic relations between the United States and 
Latin America has been the financing of trade by various agencies of the American 
government. This began on a modest scale in 1934, but assumed importance only 
after the outbreak of the European War in September, 1939. At present writing— 
December 1, 1941—as a result both of new legislation and of developments in Amer- 
ican foreign policy, this government credit seems likely to be a major factor in our 
economic relations with the republics of Latin America for some time to come. 

The Export-Import Bank, as of August 15, 1941—the latest date for which full 
information is available—had outstanding in Latin America loans of nearly $37 
million, and commitments to loan an additional $229 million,! and has Congressional 
authorization to advance a total of $700 million. The American Treasury has agreed 
to supply from the Stabilization Fund, $50 million to the Central Bank of Argentina 
and $40 million to the Bank of Mexico, to aid in stabilizing their currencies. The 
extensive purchase of silver by the Treasury under the Silver Purchase Act of 1934, 
and the operations of three subsidiaries of the Reconstruction Finance Corporation 
in purchasing and making commitments to purchase Latin American products, 
although perhaps not generally thought of as credit operations, by making available 
to Latin America several hundred miilion dollars have had substantially the same 
effect as credit operations. 

Before 1934 credit had played an important role in our economic relations with 
Latin America, but with the exception of two transactions in 1917 and 1918 the 
American government had never extended credit in Latin America. In 1917, out 
of the proceeds of the Liberty Loans, $10 million were loaned to Cuba, and later 
a small credit was granted to Nicaragua in connection with the sale of surplus war 


* A.B., 1920, Swarthmore College; A.M., 1924, Harvard University; A.M., 1922, Ph.D., 1926, Prince- 
ton University. Professor of Economics, Haverford College. Member, Commission on Cuban Affairs of the 
Foreign Policy Association, 1934; Economic Adviser to the Central Bank of Ecuador, 1940. Author, 
Monetary INFLATION IN CHILE (1931); Co-author, ProBLEMs OF THE New Cusa (1935). 

The Export-Import Bank releases statements of its loans and commitments at irregular intervals. 
The figures as of Aug. 15, 1941, are taken from two articles by Warren Lee Pierson, President of the 
Bank, A Report to the American People, For. COMMERCE WEEKLY, Aug. 30, 1941, p. 3 ef seq., and Sept. 
6, 1941, p. 3 et seq. The figures in this statement do not include loans to American concerns in con- 
nection with their Latin American trade. These loans, of which the larger part is to the Intern. Tel. & 
Tel. Co., are probably less than $10 million. Mr. Pierson, in a speech before the American Bankers 
Association on Dec. 1, 1941, gave a figure of $300 million for the total loans and commitments of the 
Bank in Latin America. 
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supplies. Cuba repaid its indebtedness in full in 1923,? and Nicaragua’s indebtedness 
was canceled in 1939 as part of a general settlement of claims between the United 
States and Nicaragua.® 

The most extensive governmental credit operation involving Latin America until 
quite recently was not one made by the American government but was a credit of 
$100 million in 1918 to the United States by Argentina. The purpose of this arrange- 
ment was to permit the importation of Argentine products without causing a severe 
pressure on the American dollar, already depreciated in terms of the Argentine peso 
as a result of wartime developments in American trade and monetary policy. This 
credit took the form of the delivery of pesos to the Federal Reserve Bank of New 
York in exchange for dollars deposited to the account of the Banco de la Nacfon of 
Argentina, which the latter bank agreed not to draw upon for a specified period. 
The credit was repaid in the latter part of 1920, and the repayment helped to support 
the peso at that period, just as the original credit had supported the dollar in 1918.4 

Private credit played an important role in our relations with Latin America in the 
nineteen twenties. Between 1921 and 1930 Latin American dollar bonds in excess of 
$2 billion were marketed by American investment bankers.5 Making allowance for 
refunding, and for bonds held in Europe or repatriated, the funds made available to 
Latin America in this decade by American investors were in the neighborhood of 
$1,200 million.* In addition American businesses made extensive direct investments 
totalling over a billion dollars in South America alone and an additional two thirds 
of a billion in the remaining Latin American countries.’ 

These credits and direct investments were a factor in cushioning the drop in our 
export trade to Latin America after the economic collapse in 1920 and in making 
possible the substantial recovery in this trade after 1922, in the face of rising American 
tariffs on important Latin American exports. Even before the stock market crash of 
1929, private American credits to Latin America had declined sharply. After 1930 
American credits to Latin America, with the exception of public works loans to Cuba 
in 1931, virtually ceased. Wholesale defaults on Latin American dollar bonds, start- 
ing between 1931 and 1933 and continuing in most cases up to the present, practically 
eliminated the possibility of immediate resumption of extensive private credits to 
Latin America. 


2 WorLp War Foreicn Dest Comm’N, ComsineD ANNUAL Reps. (1927) 13. 

* Rep. Sec’y Treas. (1939) 70. 

“For details of this important but little-known episode in hemispheric finance, see Williams, Latin 
American Foreign Exchange and International Balances during the War (1919) 33 Q. J. Econ. 422-425; 
Williams, Argentine Foreign Exchange and Trade since the Armistice (1921) 3 Rev. Econ. Statistics 
50-52. The Uruguayan Congress in July, 1918, also authorized a credit of $20 million to the United 
States, but apparently the Federal Reserve Bank of New York made no use of it. Shortly before the 
Armistice a similar arrangement was proposed between Chile and the United States, but no action was 
taken in the matter. 

5 MappEN, NADLER AND SAUVAIN, AMERICA’s EXPERIENCE AS A CREDITOR NATION (1937) 72, 77: 

®Cleona Lewis estimates American holdings of Latin American dollar bonds at $274 million in 1919 
and at $1,565 million in 1930. Lewis, AMERICA’s STAKE IN INTERNATIONAL INVESTMENT (1938) 652. 

* This is the figure given by Cleona Lewis for the increase in American direct investments between 
1919 and 1929. Id. at 606. 
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The Export-Import Bank: Operations prior to September, 1939 


In the early years of the depression suggestions were made for the stimulation of 
our waning foreign trade by the extension of government credit, but the first definite 
step came with the organization of the Export-Import Bank. This bank was created 
by Executive Order, in February 1934, under the provisions of the National Industrial 
Recovery Act, and its creation was later ratified by an Act of Congress of January 31, 
1935.° The primary purpose of the new bank was to finance trade with recently 
recognized Soviet Russia. Because of the breakdown in debt negotiations, the Bank 
never financed any Russian trade. 

It apparently was the original intention of the Roosevelt Administration, in the 
Blue Eagle days of the NRA, to organize, under the authority of the Recovery Act, 
a separate bank for each foreign country as occasion for credits arose. In line with 
this idea, the Second Export-Import Bank was also organized in 1934 for the 
financing of trade with Cuba. The only credits this second bank extended were in 
connection with the purchase of silver by the Cuban government for minting at 
Philadelphia.® 

With the failure of the Russian trade to develop, and the abandonment of the 
idea of separate Export-Import Banks for individual countries, the Second Export- 
Import Bank was liquidated in 1936 and the first Bank took over its activities. By 
various acts and Executive Orders the Bank’s original capital of $11 million has been 
raised to $175 million, of which all but $1 million is preferred stock subscribed for 
and owned by the RFC.1° The common stock, subscribed for by the Treasury of the 
United States, is held jointly in the names of the Secretaries of State and Commerce, 
for the benefit and use of the United States, except for eleven trustees’ shares. The 
management is in a board of eleven trustees, chosen by the common and preferred 
stockholders, and the policy has been developed of having officials of the Depart- 
ments of State, Treasury, and Agriculture on the Board, but with representatives of 
the RFC in the majority. The Bank has authority to make loans up to $700 million 
and the RFC is to furnish it with any funds needed for its operations. The Bank, 
as reorganized in 1936, was not intended primarily as a Latin American credit agency, 
and until the end of 1938 its Latin American activities, aside from the Cuban coinage 
loans, were an almost insignificant part of its business. Its activities up to that time 
were largely the financing of American agricultural exports to Europe and the 
extension of credits to China through a specially organized New York corporation, 
The Universal Trading Corporation. 

849 Srar. 4 (1935). For details of the Bank’s organization and citation of the many laws and 
executive orders relating to it, see Whittlesey, Five Years of the Export-Import Bank (1939) 29 Am. Econ. 
ng S details of the Cuban coinage loans, see Export-Import Bank Loans to Latin America (1941) 17 
For. Poticy Rep. 88. 

2°The most recent legislation governing the banks, is the law of Sept. 26, 1940, authorizing an 


increase in the lending power of the Bank from $200 million to $700 million, the increase being entirely 
for activities in the Western Hemisphere. 54 Stat. 962, 15 U. S. C. A. §713(b) (Supp. 7941). 
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The Bank explained in its report for 1936 that its operations had fallen in three 
main fields: 

a) Ninety-day credits, in connection with the export of agricultural products, especially 
cotton and tobacco, where such facilities were not available through private financial 
institutions. 

b) Credit directly to American firms desiring to export industrial products, particularly 
heavy machinery and railway equipment. 

c) Loans to American exporters whose working capital has been reduced because of the 
failure of foreign governments to provide their own nationals with sufficient exchange 
to permit them to meet their dollar obligations. 


The Bank stressed the fact that advances were made solely to further American 
economic interests and not in the interest of American foreign policy and that they 
were made only after careful consideration of the possibility of repayment. Total 
outstanding credits in connection with Latin American trade were only $2,234,000 
at the end of 1937, of which $1,320,000 was for the unblocking of balances in Brazil 
and the remainder to Mexico and Venezuela. It is true that in 1936 the Bank had 
made a commitment to American exporters, through the National Foreign Trade 
Council, to take over $27,750,000 of blocked balances in Brazil, but less than $1,800,- 
000 of this commitment was ever taken up, and most of this was repaid by 1938. We 
may say that the Export-Import Bank activities in Latin America up to the middle 
of 1938 were of minor significance, and such credits as were made there had no 
political objectives. 

In June 1938, the Bank made its first Latin American commitment that seemed 
to be influenced by considerations of foreign policy: an agreement with the Haitian 
government to purchase up to $5 million of notes to be issued to an American con- 
struction company in connection with an extensive public works program in that 
country. Although aid to American exporters was undoubtedly an element in the 
transaction, it would appear that it was political and economic conditions in Haiti, 
and not business conditions in the United States, that were the primary consideration 
in the loan. In December 1938, it made $10 million available to the International 
Telephone & Telegraph Company for the development of its Latin American 
properties. In March 1939, it advanced $19,200,000 to the Bank of Brazil to permit 
it to pay off frozen balances of American exporters, and also made a general state- 
ment that it would give favorable consideration to requests for longer-term loans for 
industrial developments in Brazil. At the outbreak of war in September, 19309, 
credits to Latin America, including the I. T. & T. loans, totaled less than $30 million, 
and, excepting the Brazilian, Haitian, and I. T. & T. loans, credits were less than 
$600,000. The Bank also had outstanding commitments of slightly less than $27 
million in Latin America. 


The Export-Import Bank: Operations since September, 1939 


In the months following the outbreak of war, commitments were made to extend 
credits to several Latin American countries, under circumstances that suggested that 
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it was the expected economic and political effect of the loan in the borrowing country, 
rather than direct aid to American business, that prompted the action. However, 
very few of these commitments were taken up. As late as June 30, 1940, total loans 
in Latin America, including the I. T. & T. loans, were only $22 million—a smaller 
figure than at the outbreak of the war—although unused commitments had risen to 
over $80 million. 

Up to September 1940, no change had been made in the stated purpose of the 
Bank, and previous to that time Administration spokesmen had dealt very gingerly 
with the queries of Congressmen about loans in the interest of United States foreign 
policy,’* and on at least one occasion denied categorically that loans were made for 
the purpose of military supplies.!* 

Legislation of September 26, 1940 increased by a half billion dollars the lending 
power of the Bank and, by redefining its purposes, in effect made it an agency of 
American foreign policy. President Roosevelt, in requesting the passage of the new 
legislation, the Secretaries of State, Treasury, Commerce, and Agriculture, in their 
statements in support of it, and Mr. Jesse Jones in testifying before the Senate and 
House Committees, all made it clear that the purpose of the Export-Import Bank was 
henceforth to be very different from its original purpose of 1934 as an aid to re- 
covery.1® The new law stated that the purpose of the increased capital was “to assist 
in the development of the resources, the stabilization of the economics, and the 
orderly marketing of the products of the countries of the Western Hemisphere.” 
Secretary Hull said that the new legislation “will enable the United States to make 
its appropriate economic contribution to the carrying out of that program which is 
necessary to the safeguarding of the vital interests of the United States.” Mr. Trim- 
ble, the Acting Secretary of Commerce, said: “This bill is part of a program of total 
national defense. . . . The likelihood of loss through loan defaults cannot be ignored 
or minimized, but this possibility is inherent in the broad policy of which the bill is 
merely a single element.” Mr. Jesse Jones admitted that under its new powers the 
Bank would consider loans to finance the purchase of military supplies by Latin 
American countries. The new role envisaged for the Bank is well epitomized in 
this interchange between Mr. Jesse Jones and Senator Adams: 


Mr. Jones: There is no definite program in mind except to place the Bank in a position 
to do whatever might appear to be to the best interest of the United States. 

Senator Adams: Simply to have a half billion dollars ready money to make use of in 
any way that the Bank thought might be of advantage to any country in the Western 
Hemisphere or any of its citizens? 

Mr. Jones: I think that might be true.15 


™ See, e.g., testimony of Mr. Jesse Jones, Hearings before Senate Foreign Relations Committee on 
S. 3069, 76th Cong., 3d Sess. (1940) 31, 32. 

#2 Statement of Mr. R. Walton Moore, Counselor of the Department of State, id. at 43. 

18 Hearings before House Banking and Currency Committee on H. R. 10212, superseded by H. R. 
10361, 76th Cong., 3d Sess. (1940); Hearing before Senate Banking and Currency Committee on S. 
4204 (1940), 76th Cong., 3d Sess. (1940). 

** House Hearings, supra note 13, at 31. 15 Senate Hearings, supra note 13, at 7. 
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Following this new legislation, the Bank soon increased its commitments in Latin 
America. The most notable of these was one in December 1940 of $60 million to 
the Central Bank of the Argentina for the purchase of American agricultural and 
industrial products, simultaneous with the announcement of the Treasury that it was 
prepared to advance $50 million to the Central Bank of Argentina for stabilization 
purposes. Other important recent commitments are those of $33,200,000 to Brazil, 
$36,300,000 to Cuba, and most recently (November 18, 1941) $30 million to Mexico 
for road construction. In addition to these commitments, the Bank on October 29, 
1941, made an important announcement of policy in declaring its willingness to 
underwrite, for the financing of American exports, short-term credits opened by 
American banks at the request of Latin American commercial banks, subject to 
certain conditions and within quotas to be worked out by the central banks of the 
respective countries.1® At present writing (December 1, 1941) the specific commit- 
ments to Latin America, aside from whatever commitments are implied in the Bank’s 
statement of October 29, cover every South American country except Bolivia and 
all of the Caribbean and Central American republics except Guatemala, Honduras 
and Salvador. The following table gives the details of the growth of the Bank’s 


Export-Import Bank Loans to Latin Americal 
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1Figures for outstanding loans from December 31, 1937 to March 31, 1941, are from the Federal Reserve Bulletin, May 1941, 
p. 386; figures for August 15, 1941 are from an article by Warren Lee Pierson, President of the Bank, Foreign Commerce Weekly, 
y Pot 30, 1941, p. 33. This table does not include the loans to the International Telephone and Tele raph Co. 
2As of Vincente: 31, 1935, the Bank had loans outstanding of $4,112,000 ($4,062,000 to Cuba), and as o December 31, 1936, 
$1,673,000 ($1,064,000 to Cuba). 
3For several individual countries, and for the total, the figure published by the Export-Import Bank for disbursements does 
not check with the difference between the figure for commitments and undisbursed commitments. The discrepancies are in all 
cases small, and do not affect the general picture. 
*© For an account of this proposal, see Egan, U. S. Will Finance Latin Purchases, N. Y. Times, Oct. 
30, 1941, p. 35. The proposal is explained by President Pierson of the Bank in Solving Two Pan-American 


Trade Problems, For. ComMMERCE WEEKLY, Nov. 1, 1941, p. 10. 
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outstanding loans in Latin America, and the status of its loans and commitments 
as of August 15, 1941. 

’ These operations, including unused commitments as well as credits utilized, fall 
in three broad groups: (1) Short-term credits intended for meeting seasonal or 
emergency shortages in exchange, (2) long-term industrial development credits, and 
(3) long-term credits for road building. There are, in addition, two other types of 
credits which seem to have been contemplated by the Administration when the 
power of the Export-Import Bank was expanded in 1940 but which as yet have not 
been made: those for withholding from the market Latin American export products 
and those for the purchase of military supplies in the United States. 

The first type of credits are similar to those that commercial banks might make 
and have made in the past, except that in the present state of economic and political 
uncertainty in Latin America it is unlikely that private banks would be willing to 
grant sufficient credits to prevent the disruption of trade. The credits that the Export- 
Import Bank has made available to a number of central banks to finance American 
exports are the examples of this type of operation. If granted in moderate amounts, 
and if they remain in fact what they appear to be—short-term, revolving credits, they 
can be an important factor in preventing wartime trade developments from disrupting 
trade and upsetting exchange rates. With a return to peacetime conditions, such 
credits should not present serious problems of repayment, particularly if the United 
States moves toward lower, rather than higher, tariffs on Latin American products. 

In making long-term developmental credits the Bank is in substance acting as an 
investment banker, financing enterprises that even if successful will yield revenue 
that will permit repayment only after some years in the future. The $20 million 
commitment to Brazil to erect a steel mill, and the large commitments to the 
Brazilian and Chilean railroads and to the Development Corporation of Chile, are 
of this type. Their repayment presents a far more serious problem than does that of 
the short-term credits. Only if these enterprises are financially successful will funds 
be available for repayment, and even then only if the exports of those countries can 
find a market in the United States in the post-war period, will it be possible to turn 
local currency into dollars without great strains. 

The third type of credits, those for public works, presents the same problem as 
the second but in a more acute form. These public works will yield no direct return 
to pay interest and amortization, and only insofar as they provide a basis for the 
collection of more taxes by the borrowing countries can they be repaid without 
involving a burden on the national budget and on the taxpayer. 

The credits and commitments of the second and third class to date have been made 
with unusual discrimination and have been held to a surprisingly small figure. It 
is really remarkable how far the management of the Bank has resisted the pressure 
for outright political credits, in view both of the strength of the “spending” group in 
the Roosevelt Administration and the evident intention, in the legislation of Sep- 
tember, 1940, to have the Bank make loans without too much thought of their repay- 
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ment. It is probable that Mr. Warren Lee Pierson, the President of the Bank, has 
been an important influence in preventing the Bank from going in heavily for the 
type of political loans contemplated in 1940, and, if the Bank escapes substantial 
losses on its Latin American credits, it will be largely due to his policy in holding 
it to some approximation to business standards.’* It is quite possible that his attitude 
explains why the Bank has made no loans for the withdrawal of surplus products 
from the market, and why operations which might have been taken the form of 
Export-Import Bank credits have been handled by the various defense corporations 
created by the RFC.1® Credits to date should present no serious problem of repay- 
ment, but as existing commitments are taken up and particularly if extensive new 
commitments are made to finance industrial developments and non-revenue-produc- 
ing public works, the economic and political consequences of these credits may 
become serious. An attempt to force repayment may well bring into our relations 
with Latin America the same unfortunate results as the attempt to collect the war 
debts brought into our relations with Europe two decades earlier. 

In a period of emergency, foreign policy cannot be expected to give great impor- 
tance to long-run economic considerations, yet some thought must be given to the 
future if our Latin American credit operations are not to be a disturbing factor for 
many years. Granted that some governmental credits must be extended in the 
interests of American foreign policy, even in the short run there are possibilities of 
an adjustment of American trade policy to encourage the building up of dollar 
balances by means of exports rather than by loans. Every dollar that can be made 
available to Latin America through exports laid down in the United States, or 
through tourist travel to South America, means so much less need for governmental 
credits and by that amount reduces the necessity of future economic adjustments and 
the danger of political friction. The Roosevelt Administration has already taken 
some notable steps in this direction, most recent of which was the Argentine trade 
agreement of November, 1941. Yet much remains to be done. Unless we are pre- 
pared to cancel this indebtedness when peace comes—something that American 
public opinion almost certainly would not stand for even if it were otherwise desir- 
able—we must be willing to encourage imports from Latin America. But if past 
experience is any criterion the coming of peace will probably bring demands from 
the public that Latin America pay, and at the same time strong pressure will be put 
upon Congress to exclude all agricultural and mineral products directly competitive 
with our own. Signs of this are already apparent in a public attitude that it is all 
right to buy Latin American products in the present emergency, but that such a 
situation ought not to continue once the emergency has passed. What the final 


*7In his article in Foreign Commerce Weekly, Aug. 30, 1941, supra note 16, Mr. Pierson, referring to 
the Bank’s statement, says: “I would like to point out the fact that in it you will not find any accounts, 
loans, enterprises or activities of a purely sentimental value. It has been our intent to leave sentiment, 
philosophy, politics, diplomacy, charity, and wishful thinking to other institutions or individuals of a 
philosophical or philanthropical turn.” This is a point of view different from that expressed by Administra- 
tion spokesmen when urging the enlargement of the Bank's authority in 1940. 

18 See pp. 730-732, infra. 
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consequences of these credits will be for the economic and political stability of the 
Western Hemisphere depends largely upon the trade policy that the American 
public will support. 

The importance, for our trade relations to date, of these operations of the Export- 
Import Bank and the Stabilization Fund, depends very largely on the amount of 
credits that are actually used as distinguished from the commitments that are not 
taken up. The effect of the former is clear: they enable Latin American countries | 
either to make purchases in the United States or to build up reserve balances here, 
which in effect usually has the same result as increasing their ability to buy American 
goods.’® 

A more difficult question to answer is: what is the influence of a commitment 
to extend credit when no use is made of the credit? Perhaps such a promise enables 
an American manufacturer to make a sale that he would not have made without the 
Export-Import Bank’s commitment to handle the financing if necessary, or perhaps 
the Central Bank of Argentina as the result of the assurance that dollars will be 
forthcoming from the Stabilization Fund in case of emergency, furnishes to Argen- 
tine importers dollars that it otherwise would have been unwilling to supply. It is 
also possible that in the present state of international relations such commitments, 
even though never used, may be a factor in strengthening the hand of pro-American 
groups in the Latin American countries. This is clearly in the realm of political 
imponderables, but it is in such terms, rather than in straight commercial terms, that 
any realistic appraisal of the immediate significance in the Latin American field of 
credit operations of American governmental agencies must be made. 


The Operation of the Silver Purchase Program 


Narrowly interpreted, the term governmental credit only covers those transactions 
involving a loan by an American government agency, or at least a commitment to 
make a loan. The outright purchase and storage of Latin American products does 
not involve a loan. Yet it has practically the same immediate consequences in the 
field of hemispheric trade as have direct credit operations. The important differences 
are that, in the case of a purchase, no one in Latin America is placed in a debtor 
relationship to the American government and if the commodities fall in price the loss 
falls directly on the American government. In view of the large scale on which such 
purchases have been made since 1934, they have to date been a far greater influence 
on hemispheric trade than have government credit oprations. 

The most important case in dollar terms of such a use of government funds to 
take Latin American products off the market, is the operation of the Silver Purchase 


** The distinction so frequently drawn between credits to stabilize exchange and those to finance the 
purchase of American goods, is largely meaningless. The principal reason why some South American 
countries have had such difficulty in maintaining the stability of the dollar exchange rate is that they 
have not been able to secure a sufficient supply of dollars to pay for their imports, and hence they are 
faced with the alternative of drastic reduction of imports or a reduction of dollar balances that puts their 
currency at a discount with relation to the dollar. Under these circumstances, credits from the Stabilization 
Fund or the Export Bank to stabilize exchange would simply replace dollars that had previously been 
used up in paying for imports from the United States. 
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Act of May 1934, which made it the policy of the United States to purchase silver 
until the price is $1.29 an ounce, or until such time as the country’s monetary stocks 
of silver are equal to one third of its gold stocks. Under that act the Treasury has 
apparently purchased between $300 million and $325 million of Latin American 
silver.2° On the face of the record, the placing at the disposal of South American 
exporters of such a large amount of dollar exchange was simply an unintended result 
of carrying out the mandate of Congress in the field of domestic monetary policy. 
Yet it is almost certain that the amount of the purchases, and even the price that 
has been paid, have been influenced by considerations of foreign policy.?? Regardless 
of the intent, the result is clear: various Latin American countries have had available 
large amounts of dollar exchange, thus making possible larger purchases in the 
United States and making less necessary, in the interests of American policy, credits 
by the Export-Import Bank or other government agencies. 


Purchases and Credit Operations by Defense Corporations 


Since the middle of 1940, purchases in Latin America of strategic materials as part 
of our defense program have introduced a new factor into hemispheric trade. By 
an Act of June 25, 1940, the RFC was authorized to buy the capital stock of, and to 
make loans to, any corporation “for the purpose of producing, acquiring and carrying 
strategic and critical materials as defined by the President, and to organize any cor- 
porations for this purpose.” Three corporations were organized for this purpose in 
the summer of 1940, all completely controlled by the RFC: the Metals Reserve Com- 
pany, the Rubber Reserve Corporation, and the Defense Supplies Corporation. 
They have already purchased and are holding large quantities of Latin American 
materials and have made commitments to acquire much larger amounts of future 
production. In some cases they have made advance payments to facilitate production 
or shipment and in at least two cases have made outright loans. 

According to the latest available statement, as of September 13, 1941,?? their more 
important operations in the Latin American field were as follows: 


20 The Treasury does not publish a separate figure for purchases of Latin American silver, but from 
the figures on total foreign purchases and imports of silver from the Latin American countries, it would 
appear that the purchases of Latin American silver are about this amount. Treas. Dep’r But. (Oct. 
1941) 79-81. 

*1In December 1937, Secretary Morgenthau and the Mexican Minister of Finance announced that 
arrangements had been reached with Mexico in regard to the basis on which our silver purchases were to 
be made. On March 18, 1938, the Mexican government issued a decree expropriating American oil 
properties, and nine days later Secretary Morgenthau issued this statement: “In view of the decision of 
the Government of the United States to re-examine certain of its financial and commercial relationships 
with Mexico, the Treasury will defer continuation of the monthly silver purchase arrangements with 
Mexico until further notice.” Rep. Sec’y Treas. (1938) 268. 

On Nov. 19, 1941, Secretary Morgenthau and the Secretary of the Treasury of Mexico issued a joint 
statement of a stabilization agreement and a silver purchase agreement, and said that “these arrangements 
are practical evidence of the Good Neighbor Policy.” On the same date, the Export-Import Bank 
announced a credit of $30 million to Mexico for road construction, and Secretary Hull released a note 
indicating that a formula had been reached for the settlement of the oil expropriation dispute. 

*2 Federal Loan Administrator Jesse Jones has presented to Congress and released to the press three 
statements on the operations of these corporations, as of Jan. 6, April 30, and Sept. 13, 1941. The last 
felease does not in all cases give separately the Latin American activities of the Metals Reserve Company, 
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Russer REsERVE CoRPORATION 
Amount of Purchase 
and Commitment 


Commitment to purchase up to 60,000 tons of Brazilian rubber in 1941, 1942 
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Other materials (principally manganese, tin, and tungsten) Approximately 225,000,000 


Total purchases and commitments..................... Approximately $375,000,000 


Since the report of September 13, 1941 the Metals Reserve Company has made 
public two more important commitments to take over South American products. 
On October 2 it announced that it had made an arrangement with Peru whereby 
“certain strategic and critical materials are made available exclusively to the countries 
of this Hemisphere.” The agreement covers antimony, copper, lead, tungsten, 
vanadium and zinc. No definite figure was announced, but the Metals Reserve 
Company will buy for government stockpile all of these materials that are not 
purchased by the private trade in the United States. On November 28, it announced 
that it would buy the Argentine tungsten production for the next three years at a 
guaranteed price. These commitments to purchase output of particular products, like 
a commitment to Mexico in July, 1941, are in effect our quid pro quo for the agree- 
ment of the Latin American country to embargo exports of those products to 
countries outside of the Western Hemisphere. 


DEFENSE SUPPLIES CORPORATION 


Amount of Purchases 

and Commitments 
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The Defense Supplies Corporation has also authorized a loan of $500,000 to the 
Pacific Development Company for the announced purpose of developing the cattle, 
mining and fishing industries of one of the Galapagos Islands;?* and has made com- 
mitments to South American aviation companies to loan them 30 airplanes costing 
about three and a half million dollars and to make cash loans of $300,000, “for the 


as did the early reports, but by a comparison with the earlier statements and taking into account the 
known sources of supply of particular materials, it is possible to estimate closely the total extent of the 
Latin American purchases and commitments as of Sept. 13, 1941. 

*° Federal Loan Agency Releases, July 19, 1941, and Sept. 16, 1941. 











732 Law AND CoNTEMPORARY PROBLEMS 


purpose of the development of transportation facilities in the other American Re- 
publics to facilitate trade between those countries and for other purposes affecting 
our national defense.”2* 

The operations of these three defense corporations have undoubtedly had im- 
portant effects on our trade with Latin America. Yet to evaluate their significance 
in this regard as distinguished from that in the national defense program, is extremely 
difficult. The mere fact that the government happens to be the buyer, rather than 
an American commercial concern, would not increase the supply of dollar exchange 
if these corporations simply act as purchasing agencies, and at once released their 
purchases to the commercial trade. It is when they withdraw products from the 
market by building up stockpiles that the result is essentially that of a credit opera- 
tion. About all that can be said is that these defense corporations have already made 
available to Latin American countries, in varying forms, some millions of dollars of 
dollar exchange that otherwise they would not have had and that this is likely soon 
to be increased by tens, if not hundreds, of millions more. 


The Relations between Government Credit and Defense Agencies 


It is impossible to separate the effects of what are strictly credit operations from 
the effects of purchases and commitments to purchase. Today all government eco- 
nomic operations in the Latin American field, regardless of the particular form that 
they take, the ostensible purpose for which they are undertaken, or the particular 
agency that happens to handle them, are simply part of the foreign policy of the 
United States. The distinction between an Export-Import Bank loan of the type 
contemplated when the lending authority of the Bank was increased in 1940 to 
permit Latin American countries to carry surplus products, and the commitments 
made by the defense corporations to purchase output otherwise unsalable or that 
would be sold to an Axis power, is in effect practically nil. There are at least five 
government agencies that are in a position to make dollar exchange available in Latin 
America, and there are at least a half a dozen ostensible purposes for which that 
exchange may be made available. The decision as to which agency is to handle a 
transaction and what particular form it will take, is the result of traditional divisions 
of authority within the government, of clashes of personality, of issues of prestige, of 
the government’s desire to present the transaction so as to make a favorable public 
impression, or the desire of particular organizations to avoid certain types of opera- 
tions, and, in the last analysis, of President Roosevelt’s decision. 

The announced or clearly implied purposes of the various transactions undertaken 
since 1934 include the following: 

1. Stimulation of our export trade in the interests of American business and agriculture. 
2. Stimulation of economic developments in Latin America that are believed to be in the 
interests of the United States. 


3. Prevention of economic and political disturbances in Latin America. 
4. Stabilization of exchange rates with the United States. 


*4 Id., Sept. 16, 1941. 
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5. Acquisition of strategic materials to build up supplies in the United States. 
6. Cutting off supplies of strategic materials from other countries. 


The Export-Import Bank, the Treasury, the Defense Supplies Corporation, the 
Rubber Reserve Corporation, and the Metals Reserve Company, all have authority 
to further one or more of these objectives, and in addition the Federal Reserve Banks 
could undoubtedly play a part if necessary.2** As far as the law goes, there is no 
operation that could not be handled in some way by any one of these agencies. The 
Treasury can extend credits from the Stabilization Fund to a central bank for the 
announced purpose of stabilizing exchange, and that central bank can in turn make 
loans to withdraw from the market strategic materials that would otherwise fall into 
the hands of an Axis government. The Metals Reserve Company can purchase, or 
make advances on, strategic materials, even though there is no need for the materials 
in the United States and no danger of their falling into Axis hands, when the real 
purpose is to provide dollar exchange to bolster up the currency of a Latin American 
country. This is not to say that the organizations will in practice operate in this way, 
but it is well to recognize that they have ample authority to do so. 


The Future of Governmental Credit and Hemispheric Trade 


Any appraisal of the future of these operations hinges on developments in the 
international field. As long as this was lasts, presumably operations will continue 
with little regard to the eventual economic outcome. Yet even in a period of 
emergency some general considerations of the future should be kept in mind. So far 
as possible we should aid the Latin American states by permitting our citizens to 
buy their products rather than by granting them loans; so far as credits and outright 
governmental purchases may be alternative policies in particular cases, the purchase 
procedure is generally preferable as less likely to lead to later international friction. 

With a German defeat, almost certainly the defense corporations will cease their 
activities in Latin America. There are three types of operations that might be under- 
taken by the Export-Import Bank or the Stabilization Fund in a post-war era: 
(1) credits in connection with marketing problems at the end of the war, (2) pro- 
vision of long-term capital for developmental purposes, and (3) operations in 
connection with the establishment and maintenance of a dollar exchange standard. 

In the first field there may well be a substantial task to be done, and the Export- 
Import Bank would be an institution well equipped to carry out such operations. 

*4 Recent information indicates that extensive credit commitments have been made to Latin American 
countries under the Lend-Lease program, although it is not clear whether any of these countries have 
made use of such credits. President Roosevelt’s second Report on the Lend-Lease Act, as of Sept. 11, 
1941, had listed requisitions received from Brazil, Chile, and the Dominican Republic, but at that time 
the only materials delivered to Latin America had gone to Brazil and the Dominican Republic on a cash 
basis. The N. Y. Times of Dec. 7, 1941, reports the signing of a Lend-Lease agreement with Bolivia for 
any amount said to be from $10,000,000 to $15,000,000, and states that Lend-Lease pacts are also known 
to have been signed with Brazil, Haiti, the Dominican Republic, Paraguay, Nicaragua, and Cuba. These 
operations under the Lend-Lease program may explain why the Export-Import Bank has not made the 


loans for the purchase of military supplies that were contemplated when the authority of the Bank was 
expanded in Sept., 1941. 
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Long-term developmental loans present a different problem. However desirable for 
the Latin American countries such developmental loans might be, any government 
that engages in extensive lending of this sort should be prepared to write off a 
substantial part of the loans. : 

In the post-war period there may be a role to be played by some agency in the 
interests of inter-American monetary cooperation. The gold standard of the pre-1931 
days is dead, and for the Latin American countries any monetary stabilization will 
almost certainly for some years to come involve a tie to the dollar. No agency of our 
government can expect to maintain monetary stability in a Latin American country 
in the face of monetary inflation there, and stabilization credits under such conditions 
would be unfortunate. But there would be a real service to be performed by some 
agency in the United States that could furnish to the central banks of Latin America 
credits to take care of seasonal and emergency situations. Such stabilization opera- 
tions could be handled by the New York Federal Reserve Bank or by the Treasury. 
There are strong arguments in favor of having a central bank handle such monetary 
operations rather than the Treasury. Yet the trend in the United States since 1933 
has been for the Treasury to take over the monetary powers previously in the hands 
of the Federal Reserve System, and it is doubtful whether the Treasury will, without 
a struggle, return these powers, including those connected with international stabiliza- 


tion operations. 


An Inter-American Bank 


It is possible that a new agency, an inter-American bank, may soon enter the field 
of hemispheric credit. The proposal for such a bank goes back nearly fifty years,?5 
but until 1939 it never got past the stage of general discussion. As an outgrowth of 
the meeting of the foreign ministers of the American republics in Panama in 19309, 
a plan for an inter-American bank was formulated early in 1940, and the convention 
for its establishment was signed in May 1940 by the United States, Colombia, 
Dominican Republic, Ecuador, Mexico, Nicaragua, Paraguay, Bolivia, and Brazil. 
In July 1940, President Roosevelt requested the Senate to ratify the convention. After 
hearings in May 1941,°° before a subcommittee of the Committee on Foreign Rela- 
tions, the measure was referred to the Banking and Currency Committee for its 
advice. There it rests, and any further developments in the organization of the 
Bank await senatorial approval. 

The proposed bank is to have an authorized capital of $100 million, and the only 
stockholders are to be the governments of the participating countries. Each govern- 
ment must subscribe for stock, on the basis of its foreign trade, the compulsory sub- 


*5 For an account of the movement for the establishment of an international bank and details of the 
proposal, see Villasefior (Director-General of the Bank of Mexico), The Inter-American Bank: Prospects 
and Dangers (1941) 20 For. AFFAIRS 165-174. 

2° Hearings before a Subcommittee of the Senate Committee on Foreign Relations on Executive K 
(76th Cong., 3d Sess.), 77th Cong., 1st Sess. (1941). The text of the convention, signed in May 1940, 
and the proposed charter and by-laws of the Bank appear in these hearings, and also in (1940) 2 STATE 
Dep’r BuLL. 512; (1940) 26 Fep. RESERVE BULL. 517. 
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scriptions ranging from a minimum of $500,000 to a maximum of $5 million for 
Argentina, Brazil and the United States. These compulsory subscriptions, if all of 
the countries join, will furnish $43,500,000. The remaining capital is open to volun- 
tary subscription by the participating governments. The Bank is to have its principal 
office in the United States, with at least one branch or agency in each of the other 
participating countries. The management is to be in the hands of a board, elected by 
a system that gives each government an equal vote on the basis of its compulsory 
stock subscription. Additional voting rights are given on the basis of voluntary stock 
subscriptions, but no government is to have more than one third of the voting rights. 
On this basis, if each government makes only the minimum subscription, the United 
States will furnish about 11% of the capital and have less than 5% of the voting 
rights; if the United States should subscribe to the entire additional $56,500,000, it 
would have approximately 60% of the capital, and one third of the voting rights. 

The role played by such an inter-American bank will be determined largely by 
the policy of the United States on supplying it with funds. It seems to be a foregone 
conclusion, implicit both in the attitude of the United States and of the Latin 
American countries, that the United States will furnish the larger part of the resources 
and that the Latin American countries will receive the loans. A proposed bill 
authorizes the RFC to buy stock in the Bank up to $25 million. It also authorizes 
the RFC and the Export-Import Bank to make loans to the Inter-American Bank 
and to purchase its debentures, and places no limit on the amount of these loans and 
debentures.?? 

Even if there is a need for a government agency that can make loans in Latin 
America when the present emergency is passed, serious doubts must arise as to the 
usefulness of this proposed institution. There is no lack of existing machinery, either 
private or governmental, to finance hemispheric trade. There are now more branches 
of American banks in Latin America than are needed, in view of the hostile attitude 
toward foreign banks in a number of countries. The Export-Import Bank and the 
Stabilization Fund have ample authority to act where private banks are not prepared 
to step in. The new Bank could do nothing that could not be done now, and its 
loans will present the same problem of repayment as are now presented by credits of 
any other institution. 

Taking the long view, it is likely that the one unique service that an inter- 
American bank could perform would be to provide a meeting place for the central 
bankers of the Western Hemisphere, where problems connected with the mainte- 
nance of exchange stability could be worked out in an atmosphere free from 
suspicions of Yankee imperialism. The Inter-American Bank might be a useful 
agency for coordinating monetary programs, and if necessary providing short-term 
stabilization credits that otherwise would come from the Federal Reserve Banks or 
the Stabilization Fund of the Treasury. It is along such lines, rather than as an 


°7 The text of this bill is published in the Senate Hearings, supra note 26, at 13. 
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agency for putting American capital into long-term Latin American credits, that the 
opportunity lies for an inter-American bank. 

The most important need in our economic relations with Latin America is not 
more financial machinery but a public recognition of what is back of the successful 
operation of existing machinery. No banking or financial institution can accomplish 
more than the underlying movements of goods and services will permit. A bank, no 
matter how complicated its organization may be, or how imposing its statement of 
policy may sound, can do nothing to bring about long-run international adjustments 
unless there is a flow of goods and services. It cannot stabilize exchange rates between 
the United States and Latin America if Latin American countries follow inflationary 
monetary policies, as several have done in recent years. There are already adequate 
agencies for doing, either in war or in peace, whatever needs to be done in the field 
of hemispheric credit, and the proposal for the establishment of another institution 
is likely to blind Americans, both north and south of the Rio Grande, to the 
fundamentals of inter-American economic relations. 

















THE ROLE OF PRIVATE CREDIT IN 
HEMISPHERIC TRADE 


SIEGFRIED STERN* 


Prior to the first World War, private short-term credit from European nations 
played a leading part in the financing of Latin American trade. This credit was 
largely provided by special banks founded by Europeans for the development of their 
foreign trade in the Western Hemisphere. British banks were first established in 
Argentina in the early sixties of the nineteenth century. German banks followed 
them some twenty years later. Still later, branches of banks of other nationalities 
were established, including Canadian, Dutch, French, Swiss, Italian, Belgian, Spanish 
and Portuguese. Private credit at long term for the development of capital projects 
was granted to a great extent through the issuance of bonds in the London money 
market, though by the turn of the century continental financial centers, principally 
Paris, Amsterdam and Brussels, had begun to challenge London’s predominant 
position in this field. 

Although we had maintained trade relationships with Latin American countries 
for many years, private credit agencies in the United States first became interested 
in Latin America around the time of the first World War. During and after that 
war, both short- and long-term credit was extended in greater and greater volume 
to our neighboring countries to the south. The crisis of 1921 and later the depression 
of the 1930’s interfered for a time with this flow, but, since the outbreak of the 
present war, the amounts of short-term credit used by our southern neighbors have 
been of increasing importance as measured against the aggregate private credit 
extended from the United States to the entire world. 


Forms of Private Credit 


Private credit in hemispheric trade is extended by local commercial banks, 
branches of foreign banks, by central banks, by commercial banks of the United 
States, and by American manufacturers, exporters and traders. It is employed to 


* Vice President, The Chase National Bank of the City of New York, Vice President and Director, The 
Chase Bank, New York, since 1930. Member, Governing Council, National Foreign Trade Council; 
Member, Inter-American Panel of Arbitrators, American Arbitration Association; member of numerous 
other organizations in the field of foreign trade and relations. Author of The Foreign Exchange Problem 
(1921); Fourteen Years of European Investments (1929); and many articles and addresses on foreign 
trade, investment, and exchange. 
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finance exports to and imports from Latin America, as well as production and dis- 
tribution of raw materials and other commodities and also capital projects. There 
are, in general, three categories: short-, medium-, and long-term. 

Short-term credit embraces as a rule a period of from three to six months in the 
financing of manufactured products, and up to nine months or even one year in the 
case of agricultural products. Medium-term generally ranges in length from one to 
five years. Long-term is usually applied either to public bond issues running for 
longer than five years or to direct investments. 

Short-term commitments by commercial banks in the United States to Latin 
American borrowers usually take the form known in business parlance as “credit 
lines.” These are maximum amounts up to which the borrower may use the facility 
of the lending bank for the specific purpose for which the credit was granted. Short- 
term credit lines are of three principal types: mail credits and overdraft lines, sight 
commercial letter of credit lines, and acceptance lines. 

By a mail credit or overdraft line, an amount is established up to which the bor- 
rower may overdraw his account on the books of the lending bank. Overdrafts arise 
mainly through cable or mail payment orders or through checks honored by the 
borrower’s bank prior to its receipt of remittances sent by the borrower. Overdrafts 
for longer periods may also be arranged as, for example, during a crop-moving 
period. Since it is used to finance seasonal shipments, this type of overdraft may run 
for several months. 

Sight commercial letter of credit lines fix those limits up to which a commercial 
bank is willing to establish irrevocable letters of credit for a client under which 
sight drafts will be drawn by shippers and paid by the drawee bank upon presenta- 
tion with the necessary accompanying documents. When the American bank sub- 
stitutes its own responsibility for that of the Latin American obligor, the credit is 
said to be “confirmed.” 

Acceptance lines are of two kinds: the first fixes the limits up to which a com- 
mercial bank is willing to establish letters of credit under which time drafts may be 
drawn by shippers. Such drafts usually have tenors up to go days and, upon presen- 
tation with the proper documents, are accepted by the bank opening the relative 
letter of credit. Lines of this nature are usually extended by United States banks to 
their correspondent banks in Latin America through which accommodation in turn 
may be made available to local Latin American buyers. The second of these consists 
of those limits up to which various banks in Latin America and certain other 
countries may draw on United States banks to provide “dollar exchange,” as provided 
by the Federal Reserve Act. 

The creation of an acceptance market in the United States after the passage of the 
Federal Reserve Act in 1913 enabled United States banks to compete in this field 
with the established European money markets and, at the same time, redounded to 
the benefit of Latin American users of credit. There are now about 33 banks in New 
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York and 77 banks in other commercial and financial centers of the United States 
engaged in foreign banking. The Federal Reserve Act also provided that national 
banking associations meeting certain requirements could establish branches in foreign 
countries for the furtherance of the foreign commerce of this country, and several 
American institutions took advantage of these provisions. 

Long before the opening of foreign branches, direct and active correspondent 
relationships were established with the head offices and branches of the more im- 
portant commercial banks operating in Latin America. While the principal task of 
the Latin American banks in the past was to finance agricultural credit needs, the 
local banks also became important factors in financing domestic industry and com- 
merce in those countries where local industries developed. Later on, these banks turned 
their attention to foreign trade, and, with the gradual cementing of their relations 
with the United States, an increasing volume of foreign trade financing has been 
handled through their intermediaries in this country. Most of these banks enjoy 
experienced management, and the increase in their resources has paralleled the 
growth in the volume of their business. 

In their efforts to cultivate close relationships with local banks, American insti- 
tutions have had the willing and sympathetic cooperation of the central banks. 
These have been most helpful in the direction of improving local credit conditions, 
in stabilizing interest rates, in supporting foreign-exchange rates, in offering in many 
instances re-discount facilities to local banks, and in adding generally to the security 
of American banks extending credit to local debtors. 

Transactions in hemispheric trade may also be financed by American commercial 
banks on the basis of the credit standing of the United States exporter. For example, 
an exporter may ship goods and draw a sight or time draft directly on the Latin 
American importer. In this instance, the bank in the United States relies upon the 
American exporter to make good if the draft is not paid. Of course, the drawee’s 
name and the character of the underlying merchandise may have a definite bearing 
on the bank’s readiness to make such advances. An important proportion of export 
shipments from the United States is financed by the exporters themselves on open 
account or draft basis. In such cases, the banks may still act as collection agents. 

For a number of years, medium-term private credit has been extended by com- 
mercial banks in Europe to finance exports to Latin America. These extensions have 
usually been made possible by government-sponsored guarantee schemes advan- 
tageous to the exporters. Political, foreign-exchange, and other risks have in effect 
been insured by the exporters’ governments. Similarly, in the case of the United 
States, medium-term credit advances have often been made by commercial banks 
with the cooperation and backing of the Export-Import Bank in connection with the 
export of needed capital goods such as railway equipment, trucks, tractors, etc., to 
Latin America. 

Long-term private credits in this hemisphere have usually taken the form of 
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portfolio investments or direct investments. With comparatively few exceptions, the 
former have consisted of the publicly issued bonds of governments and governmental 
agencies. Their proceeds have been intended for the financing of capital projects, 
such as highways, railroads and equipment, and other improvements designed to 
increase the productivity or accessibility to markets of the borrowing country. How- 
ever, this form of credit has also been used, unfortunately, too often for economically 
unproductive purposes. It might be mentioned that, in contrast to the policy gen- 
erally followed by European investment bankers, the underwriters of Latin American 
securities issued here seldom required by contract that the dollar proceeds should be 
expended solely in the United States. Long-term credit in the form of direct invest- 
ment, on the other hand, has almost exclusively been used for purposes that were 
economically productive such as the establishment of plantations, sugar centrals, 
public utilities, railroad and other transportation systems, automobile assembly plants, 
meat-packing plants, oil wells, refineries, etc. 

In recent years, because of political risks and trade and exchange restrictions, 
private capital has been generally available only for short-term business transac- 
tions and for direct investment. Because of this fact, the United States Government, 
through various agencies, has recently made longer term advances to Latin American 
republics not only to assist them in obtaining needed capital goods but also in the 
interest of defense objectives. 


Credit and Exchange Factors 


The major factors to be considered in determining whether private credits should 
be extended are not only the credit standing of the individual borrower but also the 
exchange situation within his country, its gold reserves, its past record as a debtor 
nation, its balance of payments, as well as its general economic and political situation. 
It is generally understood in private credit relationships that the borrower should 
have both willingness and ability to repay debts incurred. 

Where a prospective customer’s standing is not sufficiently well known to an 
exporter to enable him to ship on open account or on a straight draft basis, a com- 
mercial bank letter of credit will be requested. This procedure is also followed with 
shipments of certain commodities, such as coffee, cocoa, hides, wool, rubber, etc., as 
required by trade usage regardless of the buyer’s credit standing, as well as when the 
amount involved is unduly large or the product has to be specially manufactured. 

In addition to credit standing and collateral, the seller or lender must consider 
the foreign-exchange situation within the borrower’s country. This is of importance 
in view of the exchange and import controls currently in effect in so many countries 
and adding so greatly to the uncertainties of the prompt return of the proceeds of 
exports. A Latin American borrower may be perfectly able to raise a sufficient 
amount in his own currency to pay back a foreign debt. When, however, he seeks 
foreign exchange he may find that the governmental bureau or office of exchange 
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control declines to make it available until such time as the balance of payments has 
improved. 

Governmental exchange control is used to insure that export proceeds are applied 
to the essential needs of (a) government purchases; (b) imports; (c) travel and 
study requirements; and (d) debt service, usually in about that order. The most 
important characteristic is the control of the quantity and distribution of imports. 
Various rates of exchange for all these types of transactions are often established to 
achieve a desired direction of trade as well as a profit for the controlling government 
agency. Conditions may be unsettled for a number of reasons, such as the loss of 
normal markets due to war or a decline in the prices of major export commodities. 
Then, too, a country may have entered into bilateral trade agreements with certain 
countries which favor those countries in the distribution of its available exchange to 
the detriment of all other countries. 


The question has been asked whether long-term investors and short-term creditors 
compete for exchange. Of course, exchange controls do not always provide for 
equality of treatment. Policies are governed by local conditions and the conception 
of the authorities of their best economic interests. As a rule, the foreign holder of 
government bonds receives least favorable consideration, although in some instances 
payment of bond interest and the building up of sinking funds is provided out of 
special sources of income. 

Inasmuch as exchange controls usually are accompanied by license or other restric- 
tions governing exports or imports, the “red tape” encountered in foreign trade with 
countries with such controls tends to be increased considerably. There has necessarily 
been a tendency to reduce private unsecured short-term credits to borrowers in 
countries where abrupt changes in such regulations are likely. 

Under a proclamation by the President of the United States of America dated 
July 17, 1941 “The Proclaimed List of Certain Blocked Nationals” was promulgated. 
This list contains the names of those companies, firms and individuals, having or 
being suspected of having Axis ties, with whom shippers and banks in the United 
States are prohibited from trading without a license. Under these conditions, the 
extension of private credit in Latin America involves the added risk that the pro- 
posed buyer, at some future date and through some action not under the creditor’s 
control, might be placed on this list. In such a case, the debtor’s assets in the United 
States would become blocked and transactions with him forbidden, which of course 
might make the liquidation of a debt difficult or impossible. 


The control of exports and the restrictions imposed on shipments to blocked or 
listed nationals have imposed additional duties upon the banks in connection with 
their credits in Latin America which, in the national interest, they are discharging 
to the fullest possible extent. Administering the machinery has of course caused 
inconveniences to all concerned—and especially to exporters and importers. 
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In connection with the export of products affected by priority or allocation 
requirements or requiring special manufacture, there has been a tendency lately for 
some United States exporters to require cash or the establishment by Latin American 
buyers of prime American bank irrevocable confirmed letters of credit payable 
against certificates of manufacture at the maker’s plant, instead of against the usual 
shipping documents. Moreover, in the hope of securing prompter shipments than 
might otherwise be effected, some Latin American importers have been establishing 
similar letters of credit to cover the purchase of various items such as chemicals, 
machinery, tools, and other steel products. 

Many banks in the United States have also in certain instances required cash 
before opening credits. When, simultaneously with the opening of the letters of 
credit the Latin American buyer has to deposit cash with his own bank and the 
latter in turn has to provide dollars with its New York correspondent, the funds of 
the Latin American buyer or his local bank may be tied up for as much as six 
months or even a year while he awaits the manufacture and delivery of his merchan- 
dise, whereas, in ordinary times, the buyer should be able to turn over his capital 
three or four times a year. In an effort to alleviate this situation, the Export-Import 
Bank has offered to arrange special lines of credit through central banks in Latin 
America, in connection with which the Bank will assume certain risks in the produc- 
tion and export of essential products which commercial banks are not now in a 
position to carry. These special lines will be handled by commercial banks in the 
United States under the instructions and responsibility of the Export-Import Bank 
and are to be used “in exceptional cases where neither the importer nor the exporter 
is agreeable, in the face of an increasing war defense economy and summary regula- 
tions, to assume the risks incidental to the delivery of goods from plants to ports of 
destination.” 

It is still too early to foresee the ultimate effect of these special credit lines on 
hemispheric trade. No limit seems to have been officially mentioned for the total 
amount of credit to be made available to Latin American buyers. 


Volume of Short-term Credits 


There are no figures available indicating the total amount of private credit 
extended in hemispheric trade. However, the amount of credit required for financing 
present-day Latin American exports has been estimated at about $500 million a year. 
Some indication of the amount of banking credit used in Latin American trade is 
presented in the table below which shows for the years 1935 to 1941 the total volume 
of foreign short-term liabilities and assets of all banks in the United States and also 
the percentages which the Latin American assets and liabilities bear to the data for 
the entire world. 
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SHORT-TERM LIABILITIES AND AssETS OF BANKS AND BANKERS IN THE UNITED STATES 
Latin AMERICA CoMPARED WITH THE ENTIRE Wor.Lv* 


Liabilities Assets 


(Millions of U. S. $) % (Millions of U. S. $) % 

Entire Latin Latin America Entire Latin Latin America 

World America of EntireWorld World America of Entire World 
Se 597.0 122.8 20.6 1139.9 174.6 15.3 
a fo, Oe... 6.5. 1200.2 156.3 13.0 778.6 154.5 19.8 
Dec. 30, 1936....... 1491.6 263.9 17.7 672.6 141.1 21.0 
1pecs a0, 1937. ...... 1729.6 280.9 16.2 655.0 114.4 175 
Wan: ' 4, 1939... ....<. 1996.6 248.5 12.4 594.0 99-1 16.7 
fants 35 TQAO..5 66 52. 3057.0 336.0 11.0 508.7 113.3 22.3 
fans Ty COAT. «55.1 3785.2 447-3 11.8 384.0 122.7 32.0 
nee. 2, 294%....... 3775.0 470.2 12.5 391.7 121.6 31.0 
pay 2, 194t....... 3819.5 492.8 12.9 340.5 113.9 33-5 
July 30, 1941....... 3767.6 474.6 12.6 355.6 116.8 32.8 


July 30, 1941 as 
percentage of 
ee 631.1% 386.5% 31.2% 66.9% 


i. pogrens: Federal Reserve Bulletin for data from January 2, 1935 through January 4, 1939; Bulletin of 
the U. S. Treasury Department for data from January 3, 1940. 


On July 30, 1941, the geographical distribution of the above liabilities and assets 
in Latin America was as follows: 








Liabilities Assets 
ES 5 ha a ROS EKER ERE AYE CHM ReRK SESES 25% 15% 
eas kee nds Oa eh banda) dandeneees Sanes 10% 23% 
RS ia rua aE Neh waka 40 bain pinned seus noe he eae Hees 6% 11% 
RE aD a ey eee ae Pee were rire wees © 14% 8% 
RRS Rae eae ner Corea cr es 9% 5% 
I is kG sd pies dls epee RaW ewe eae 11% 2% 
NN 5. Sic shi did § MOK Waa ss Spain ee aes SAD 25% 36% 

100% 100% 


The liabilities consist almost entirely of deposits in current account. The assets 
consist principally of claims against foreigners. Some are payable in foreign cur- 
rencies, but these have rarely exceeded 5°% of the total. The preponderance is payable 
in United States dollars, and the largest single types have been loans to foreign banks 
and acceptances made for foreign account. 

It will be seen that, from the beginning of 1935 through the middle of the year 
1941, the liabilities for the entire world increased more than six times over, due to 
the flowing of “hot money,” refugee and other funds to the United States. During 
this same period Latin American liabilities declined from 20.6% to 12.9% of the 
world totals and increased fourfold in absolute amount. A part of this influx from 
Latin America consisted of European funds which migrated indirectly to the United 
States. On the other hand, the increasing relative importance of credit extensions to 
Latin American debtors by banks and bankers in the United States during the same 
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period is significant. Loans, acceptances, etc., to Latin America rose from 15.3% to 
33-57% of the world totals. 

Between early 1939, prior to the outbreak of present hostilities, and the end of 
1940, there was an increase of about 20% in the total volume of short-term Latin 
American assets of banks and bankers in the United States. Undoubtedly, a large 
part of this increase can be attributed to increased Latin American trade, although it 
has not been nearly so great proportionately as the increase in that trade. This is due 
in part to the fact that, as already pointed out, a substantial share of American exports 
to Latin America is financed by the exporters’ capital funds or credits. Furthermore, 
practically all imports are paid for either in cash or by means of letters of credit 
opened by United States buyers in favor of Latin American sellers. 

While the total amount of credit extended by American banks to Latin America 
may be considered modest, it should be emphasized that the borrowers in many cases 
have not used in their entirety the lines of credit placed at their disposal. There is 
no doubt that North American banks have been criticized in the past for not being 
generous enough in the amounts of credits extended, as well as for their disinclination 
to grant credit for as long periods and sometimes at as low rates as those of their 
competitors of other nationalities. The experiences of the early and the late 1920's, 
when several American foreign-trade banks formed to do business in Latin America 
and the Far East came to grief, have naturally been a restraining factor. Since then, 
American commercial banks have gained much experience, and they show a genuine 
desire to meet the legitimate needs of their foreign customers in the most liberal 
manner consistent with sound banking principles. 

In the same spirit commercial banks have welcomed the resourceful cooperation 
of the Office of the Coordinator of Inter-American Affairs, of which Nelson A. 
Rockefeller is the guiding spirit, which has taken an active interest in promoting 
adequate credit facilities for increased commerce. It is also recognized that the 
Export-Import Bank, far from competing with the commercial banks, has performed 
a role in the extension of credit in Latin America which the commercial banks 
admittedly have not been able to play because they are governed by Federal Reserve 
regulations as to the character of the transactions which they may handle. 


Commercial banks in the United States have cooperated in financing numerous 
industries and business enterprises in Latin America, thus creating additional em- 
ployment opportunities and adding to the economic wealth of those communities. 
This cooperation has taken the form of credits granted to cotton houses either 
unsecured or against pledge of the raw material for the purchase of the local produc- 
tion; for the financing of shipments of metal and minerals from the mine to the 
ocean port; and to contractors engaged on government projects. Other credits include 
those extended for crop financing in the sugar- and some of the coffee-producing 
countries, for the production of sugar by centrals, and for the financing of importa- 
tions of machinery and equipment. The credits have been distributed with care and 
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to responsible debtors and were extended on terms more favorable than those 
governing local transactions in the countries concerned. 

Short-term credits in Latin America are generally being liquidated promptly. 
There has been a noticeable improvement in this particular since the readjustment 
of these countries to war conditions. The Foreign Credit Interchange Bureau of the 
National Association of Credit Men report on the basis of a survey carried out among 
their members that the average yearly credit losses of American exporters in Latin 
American trade are relatively small. 


Long-term Credits 


Latin American government bonds began to attract the interest of United States 
investors during the first World War. A comparatively small volume of such issues 
was floated in the United States between 1900 and 1914, mainly by Mexico and Cuba, 
rising between 1914 and 1919, to $100 million. After a lull during the crisis of the 
early ’20s, lending operatings were resumed, and during the next decade the aggre- 
gate of Latin American dollar bonds, including issues for the purpose of refunding 
loans originally placed in Europe, rose to well over $2 billion. 

About 1930, when the depression set in, new investment of long-term private 
capital in Latin American bonds ceased and defaults on many issues began. At the 
end of 1940, outstanding Latin American dollar bonds are estimated to have 
amounted to $1,508 million, of which it has been variously estimated that upwards 
of $1 billion face amount are in the United States. Of the total sum 74° were as 
of that date in total or partial default. 

The reasons for Latin American defaults have been various. Some loans may have 
been unwisely granted or may have been unwisely requested on the basis of over- 
optimistic expectations. But all such negative factors might have become mere 
incidents in a generally favorable economic situation if Latin America’s export trade 
had continued to flourish. In the 1920’s, heavy Latin American imports were paid 
for by borrowing abroad and by large exports of commodities with the result that 
Latin American countries became more and more dependent upon the international 
commodity and money markets. When the inflow of long-term credit stopped and 
when the world prices of most major raw materials exported by Latin America fell, 
in some cases to less than half their 1929 levels, the income of the Latin American 
nations suffered severely. Lacking sufficient foreign exchange from their exports and 
lacking new loans to help pay old debts, defaults seemed to them in many cases the 
only way out. 

On the other hand, there was undoubtedly, in some cases, unwillingness as well as 
inability to pay. If a country makes no effort to adjust its debt and uses free funds 
to repatriate bonds selling, because of default, at a fraction of their par value, then 
the debtor government may perhaps be regarded as unwilling to pay. Thus, a 
distinction may be made between default for financial and fiscal reasons, and default 
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which borders on repudiation of the major part of the debt, even though the latter 
may be caused by considerations of a social or political nature. 

In earlier years, the United States was more inclined to support its citizens’ rights 
as creditors. After the inauguration of the Good Neighbor policies, these earlier 
methods were abandoned, for, besides being resented throughout Latin America, 
they left unsolved problems of long-term economic relations. Even where debtor 
nations have had favorable export balances with the United States which might 
have eased the debt collection problem, the Administration has steadfastly avoided 
entering into bilateral agreements. 

Direct investments in Latin America by corporations and individuals of the 
United States at the end of 1939 were said to amount to $2,963 million, or between 
two and three times the amount of Latin American dollar bonds in the portfolios of 
investors in this country. Enterprises for the extraction and export of tropical and 
mineral products from mines, oil wells and plantations, account for the major part 
of the United States investment, although some $1,300 million have been supplied by 
United States investors for “non-export” enterprises, such as public utilities, railroads, 
banks, tire factories, automobile and agricultural machinery assembly plants, sales 
organizations, water and air transport, cables and telephone lines. 

Over the past two decades, American capital has flowed into the main Latin 
American countries to develop domestic industries, such as those above mentioned, 
and to supply management and technical skill through the establishment of sub- 
sidiaries and branches of American enterprises. A great many American concerns 
have participated in the effort, and it is due in no small degree to their effective 
initiative that the policy of the good neighbor in Latin America has produced such 
encouraging results. 

The larger part of the direct investments in Latin America which have been made 
by companies or individuals from the United States have been made in those coun- 
tries which accounted for the lion’s share of Latin America’s exports to us. Cuba 
seems to be first on the list, with Chile, Mexico, Argentina, Brazil, Venezuela, and 
Colombia following in-the order named. The United States direct investments in 
Latin America were estimated in 1936 to be distributed by areas as follows: Carib- 
bean Area (including Mexico, Colombia and Venezuela), 59°; West Coast (Chile, 
Peru, Bolivia, Ecuador), 21%; East Coast (Argentina, Uruguay, Paraguay), 13%; 
Brazil, 7%. 


2 The following is a partial list of American concerns having plant investment or inventories in Latin 
America: 


American Coffee Co. Goodyear Tire & Rubber Co. Lone Star Cement Co. 
American Foreign Power Co. W. R. Grace & Co. Singer Sewing Machine Co. 
Anaconda Copper Co. International Business Machines Socony Vacuum Oil Co. 
Anderson Clayton & Co. Co. Standard Oil Co. of N. J. 
Armco International Corp. International Harvester Co. Swift & Company 

Armour & Co. International Telegraph & Tel- Texas Co. 

Cerro de Pasco Copper Co. ephone Co. United Fruit Co. 

E. I. duPont de Nemours & Co. Johnson & Johnson Wessel Duval & Co. 

Ford Motor Company Kennecott Copper Corp. Wilson & Co. 


General Motors Corp. 
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Private Credit in the Post-war Period 


The pattern of European and world economic organization which will be set 
up in the event of a Nazi victory has been made clear. Germany would be the 
industrial and financial center and would determine the kind and degree of territorial 
specialization that would be permitted for each country. Trade would generally flow 
to and from the center except such as would be allowed to be cleared by exchanges 
of balances at the center. While the present forms of banking, investment, public 
finance and production might be preserved, effective control would be in the hands 
of the State. 

But if the democratic nations are victorious, it is not to be assumed that there 
would be a reversion to Jaissez faire as it was known in the nineteenth century. 
Rather, the attainment of a closer and more effective cooperation among nations is 
a necessity imposed by modern evolution of transport and communication. Such a 
development seems to be contemplated by Article Fourth of the Atlantic Charter of 
August, 1941, which reads: “They will endeavor, with due respect for their existing 
obligations, to further the enjoyment by all states, great or small, victor or van- 
quished, of access, on equal terms, to the trade and to the raw materials of the 
world which are needed for their economic prosperity.” 

The restoration of freer international trade and finance should go a long way in 
the post-war period towards alleviating the production problems of the non- 
belligerent areas and the reconstruction problems of the belligerent areas. Neverthe- 
less, the extension of private long-term credit in the post-war period will probably 
have to be coordinated, so that loans will be extended only after due consideration 
is given the balances of trade and payments of the borrowing country. 

In the Latin American countries, as a basis for the satisfactory stabilization of 
production and exchanges, it would be desirable for the central banks or exchange 
control offices to carry further their studies of national balances of trade and pay- 
ments. Although undoubtedly these agencies have an intimate knowledge of the 
main components of their balance of payments, there is still a great dearth of such 
information with regard to the Central and South American republics, while in the 
United States the results of careful studies regarding our international balance of 
payments are publicly available. 

It would be desirable and would greatly enhance the credit of the various coun- 
tries if steps were taken to obtain more complete statements of. both the permanent 
and the fluctuating debit and credit factors, the nature and the amount of receipts 
and disbursements in foreign currencies based on the trade balance, foreign invest- 
ments, service of foreign debt, tourist travel, freight insurance payments, current 
government expenses abroad, short-term loans falling due and payments to non- 
resident investors in local industries. 

On the whole, it would appear that Latin America has at present a source of 
dollars in its net visible export balance. In the matter of service items, Latin America 
has been a debtor over a long period of years. Remittances on account of earnings 
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of American corporations in Latin America are of course variable. On the other 
hand, the Latin American republics undoubtedly enjoy a balance in their favor from 
tourist expenditures. The net unfavorable balance of payment for Latin America has 
in part been offset in the past by shipments of gold and silver and new credits or 
loans from either private or government sources in the United States. 

No examination of the influences affecting the future extension of private credit 
in Latin America would be complete without considering the prospects for gradual 
increase in their gold reserves which are now estimated at $485 million. Although 
these countries may be less dependent on gold exports to balance their international 
accounts during the immediate future, mention should be made of the production 
of gold in Brazil, Chile, Colombia, Mexico and Peru—to note only a few of the 
countries—valued in 1940 at upwards of $103 million. Undoubtedly, with increased 
output, some of the gold-producing countries will in time be able to build up further 
their internal gold reserves. 

The suggestion has been made that it might be possible to link the Latin Amer- 
ican currencies to the dollar. Before such a desirable objective might be consum- 
mated, it would be necessary to solve certain budgetary and economic problems 
and to rehabilitate the fiscal policies of certain countries. To create the stability 
necessary for such a plan, it would be imperative to accumulate much larger reserves 
of gold and dollar exchange than are now available so that, in the event of heavy 
deficits in the balance of payments, the debtor nations would have sufficient reserves 
to protect their currencies. Yet, without entering into the question of the purchases 
by our government of strategic and critical materials, considered elsewhere in this 
issue, it should be pointed out that the accumulation of dollar exchange by the 
various countries in which orders for purchases have been placed has contributed in 
no small degree to the improvement of their financial condition. 

Some Latin American countries have thus been furnished with an opportunity to 
reduce their foreign debts and build up their gold and foreign exchange reserves 
during this war. Furthermore, the central and commercial banks of certain countries, 
like our own banks, have become refuges for foreign capital. This has been reflected 
in rising dollar balances of the Latin American banks in the United States. This 
improved financial position has, in turn, facilitated the financing of current business 
by means of these increased dollar balances and has temporarily reduced the demand 
for private credit. It is possible also, because of favorable trade balances resulting in 
larger deposits and earmarked funds in the United States, that, when the post-war 
readjustment comes, certain Latin American countries will have available important 
reserves which will make it easier for them to maintain the stability of their 
currencies. This should reduce somewhat their former dependence on foreign credits. 

The further extension of private credit, both short- and long-term, in Latin 
America depends not only on financial and economic factors but also on the main- 
tenance of stable internal political conditions and upon the elimination of dis- 
criminatory legislation affecting foreign capital. Exchange controls which result in 
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the blocking of dividend and interest remittances to foreigners and well-meant but 
sometimes excessive social reform legislation, such as restrictive labor laws and the 
nationalization and even expropriation of industries, are not a basis for confidence 
and for the extension of private credit. Moreover, there is a need for adjustment of 
the long-term debts now in default. 

It must be borne in mind that in a few countries there are still blocked important 
amounts of American funds arising from interest payments and profits as well as 
some proceeds of exports, for which temporarily no exchange is available. It is evi- 
dent that the existence of frozen investments or local overdue loans is an obstacle 
to the re-establishment of credit from private sources. Moreover, it is doubtful that 
certain of the countries of Latin America can retain their places as important sup- 
pliers of the United States in the after-war period, when the demand here may 
decline. Hence there will probably be a necessity for these countries to husband their 
dollar resources and to continue foreign exchange control until conditions have been 
stabilized. The fostering of new industries and handicrafts likely to find a ready 
market not only at home but in other countries, as well as the encouragement of 
capital imports and long-term investment, would seem the soundest economic policy 
for the Latin American nations which wish to prepare now for the new era likely 
to face them after the close of the war. 

The Latin American countries find themselves in the same position in which the 
United States was around the turn of the last century. Then we were fortunate in 
enjoying substantial private short-term and long-term credit in England. The coun- 
tries of Latin America will look to us to carry them through the post-war period and 
help to finance their development by giving credit and financial aid to their com- 
merce on the same generous basis as the English bankers did for us two generations 
ago. If wisely granted and carefully supervised, private capital loans and credits 
extended in the southern part of this hemisphere will undoubtedly be as profitable 
materially and politically as the British loans were to us, although the evolution in 
Latin America may be slower than it was here. 

The prospects for private credit in hemispheric trade in the post-war period also 
depend to a great extent upon the policies of the United States. If this country 
should continue its present multilateral trade policy so that trade restrictions would 
be reduced, there would no doubt be a greater volume of imports, and outstanding 
foreign loans could be repaid in goods. 

After the war, the empty warehouses of continental Europe will constitute a great 
potential market for much of the foodstuffs and raw materials that both Latin 
America and the United States have to sell. The great problem will be to translate 
actual need into effective demand, i.e., purchasing power. Temporary loans will cer- 
tainly be necessary, although the chaotic conditions which have followed most wars 
would suggest that the business aspect of these loans may have to be subordinated. 

Of course, in the post-war period the overliberal loan policy of the 1920’s will 
have to be avoided, for excesses in the granting of credits are as harmful as exag- 
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gerated conservatism. Any long-term lending of the future must take into account 
the growing nationalism in Latin America. Therefore, it would seem to be im- 
portant to have the participation of local capital and management, to secure not 
only the good will of local business and labor, but also the benevolent attitude of 
the respective governments and municipalities. In the words of the Minister of 
Finance of Colombia, “Capital must come into the country to join our enterprises, 
to work under the protection of our laws, to incorporate itself definitely into our 
activities.” Further, United States capital might be sent to Latin America to help in 
creating factories to make for local consumption many types of cheaper goods which 
were formerly obtained elsewhere and which would not compete with products 
which the United States has been exporting to Latin America. 

Undoubtedly, as time goes on and the economic and financial structure of the 
American republics is further strengthened, and as the danger of periodic crises is 
lessened, the role of the dispensers of private credit may again become more im- 
portant, and, to a certain degree at least, they will be able to take over the functions 
which are now, with great discernment and constructive judgment, exercised by the 
Export-Import Bank and the Reconstruction Finance Corporation. There, of course, 
are certain activities outside the sphere of commercial banks which should be financed 
with the capital of private stockholders, such as those concerned with the construction 
of public highways, railroads, dock works, mills and factories. Credits secured by 
brick and mortar are usually outside the realm of the principal commercial banks. 
Moreoyer, it is not the function of private corporations to grant loans to prevent price 
collapses in exporting countries. A government may find it politically expedient to 
provide funds for purchasing or loaning against surpluses, or building public works, 
while the private investor or creditor as a rule will look first to the safety of capital. 

Much post-war financing, it seems today, will of necessity have to be long-term in 
character, and, in the beginning, at least, may have to consist of credits extended by 
the United States Government to foreign governments rather than of private credit 
in the form of publicly issued securities. In this respect, we in this country must 
make allowance for the damage inflicted on the economies of some Latin American 
republics during the war by the closing of their markets and the consequent 
accumulation of unsold commodities. At the war’s close, all financial and trading 
problems must be examined in an unselfish way, and we must do all that our 
financial and shipping position will allow us in order to satisfy the most urgent 
requirements of our southern neighbors. 

In the domain of American public policy, it is to be hoped that the efforts of all 
interested governmental authorities will be enlisted more than ever before to support 
American institutions and traders engaged in international banking and commerce. 
War has emphasized the importance of the United States in world affairs. The 
reputation and leadership of London as the international banking and financial center 
is in no small degree due to the standing and credit enjoyed by the sterling bill of 
exchange and the London letter of credit. Notwithstanding initial mistakes which, 
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considering conditions then prevailing, are in some degree pardonable, American 
banks in the international field have succeeded during the past two decades in taking 
an honorable place alongside the great banks of the City of London. If we wish 
to strengthen our trade ties in Latin America to the detriment of the totalitarian 
powers, as a first requisite we should enhance and not jeopardize the confidence 
hitherto enjoyed by that traditionally unquestioned tool of international commerce— 
the letter of credit. 


Conclusion 


Looking ahead to what will be required of us and our Latin American friends 
at the close of this war, and summarizing what has been said above, the following 
policies appear to be desirable as a sound and constructive program for the future: 


For Latin American nations, 


a) maintenance of “favorable” trade balances, 

b) increasing development of national resources, 

c) elimination of exchange controls and restrictions, 

d) placing budgets upon a firm foundation and adjustment of foreign debts on a 
secure basis, 

e) diversification of production and establishment of appropriate new local industries, 

f) maintenance of stable internal political conditions, 

g) adoption of sound economic and financial policies that will protect past invest- 
ments and encourage the inflow of further American private capital and credit to 
collaborate with local interests, on the basis of equal treatment for all. 


For the United States, 


a) acceptance of the role and recognition of the obligations of a creditor nation, 

b) encouragement of an “unfavorable” balance of trade through an excess of imports, 

c) encouragement of the outflow of gold, 

d) aiding the Latin American republics in the sound development of their natural 
resources, 

e) reduction of governmental control unless such is necessary for defense, 

f) abandonment as soon as possible of government competition with private business, 

g) the continued promotion of friendship and solidarity among the peoples of the 
Western Hemisphere by policies tending to strengthen the existing ties between 
the Latin American nations and ourselves and the development of the natural 
endowments with which those nations have been so abundantly supplied. 








METHODS OF DOING BUSINESS IN LATIN AMERICA 


Woooprin L. Burre* 


Your client, Goodvalue Appliances, Inc., is a successful manufacturer of kitchen 
utensils and general household appliances with a wide appeal. One day the president 
of the company calls on you and says that Goodvalue Appliances has decided to 
expand into the Latin American field. He wants your advice, among other things, 
as to the best vehicle, corporate or otherwise, for carrying on the business in one or 
more countries of this hemisphere. The purpose of this paper is to discuss briefly, 
and from a point of view which will endeavor to be more practical than profound, 
some of the considerations you will have in mind in formulating your advice. 

The desiderata may be summed up, for convenience in analysis, by saying that 
the vehicle chosen should effectively enable the company to transact its particular 
business, with the greatest possible simplicity, with a minimum of expense, and with 
minimum exposure. Goodvalue Appliances will want, first of all, to be able to make 
valid contracts and enforce them; it will want to keep in its own hands the general 
control of the policies followed in business transacted in its name or on its behalf. 
At the same time, it will want to give a proper degree of authority and discretion to 
its representatives on the ground; and if it is thinking in terms of permanency, it 
will want to be able to gain and keep the good will and the respect of the government 
and the people of each country. 

From the standpoint of simplicity, businessmen in this country will be thinking 
about differences of language and commercial usages, the formalities for organization 
of a local company or domiciliation of a foreign company, and the endless drudgery 
of consular authentication and legalization of corporate documents of all kinds. 
Their accountants will be worried about keeping books and records in a foreign 
language and in compliance with varying local requirements. You will be par- 
ticularly interested in helping your client avoid unnecessary complications of a legal 
nature. The matter of expense will be important not only with regard to the initial 
cost of establishing an organization but from the viewpoint of subsequent cost of 
maintenance and, perhaps most important, the tax liabilities involved. 

Goodvalue Appliances will naturally be willing to subject itself to all proper 
requirements of each country as to the business carried on in that country. At the 


*B.A., 1927, University of Texas; LL.B., 1931, Yale University; Dr. en Ciencias Politicas, 1939, Central 
University of Venezuela. Member of the Bars of Texas, New York, Puerto Rico, and Venezuela. Attorney, 
Standard Oil Company (New Jersey), New York City. Member, Committee on Latin American Law, 
Section on International and Comparative Law, American Bar Association. 
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same time, it will not want unnecessarily to expose its home organization, or its busi- 
ness or profits in the United States or other countries, to local control or taxation. It 
may not want to have its assets in this country answerable in enforcement, without 
review on the merits, of judgments rendered against it in the courts of a country 
where it is a foreigner. 

Thus outlined the questions presented have much in common with those involved 
in advising a corporate client in this country whether or not to register to do business _ 
in states other than that of its incorporation. Their solution depends, in the first 
instance, on the nature and extent of the business to be transacted and, in the second, 
on the methods available under the laws of the foreign state or country.’ If the 
proposed business is purely one of marketing on a not too intensive scale, there are 
many advantages to be gained in working through an independent merchant without 
the need for any local organization. If the marketing is to be large in volume, or if 
it is to be accompanied by local production or processing, the company will probably 
want to select among three methods of establishing its own corporate existence in the 
country: (1) registration and licensing of the parent company; (2) formation of a 
new subsidiary company in this country for the purpose of carrying on its business in 
one or more Latin American countries, and subsequent registration of that company 
in each country; (3) formation of a local subsidiary company under the laws of the 
country where the business is to be transacted. 

It is surely no longer necessary, by way of preface to a discussion of the provisions 
of the Commercial Codes of the Latin American republics, to explain to any North 
American lawyer the broad outlines of the system of Civil and Commercial Codes, 
and the cleavage between the “civil law” and the “mercantile law” which is tradi- 
tional in Europe and Hispanic America.? From the very nature of our discussion, 
we shall deal almost entirely with the various Codes of Commerce, with only 
occasional reference to the Civil Codes. 

For the sake of clarity and coherence, it will probably be helpful to stick fairly 
close to the system as it is established in one country, with a minimum of digression 
into variations among the various Codes as to points of detail. The law of Venezuela 
has been selected for this purpose. Its Code of Commerce is a good example of the 
classic style, with roots in the French and Italian codes of the middle of the last 
century; it has not been subsequently amended by newer laws to such an extent as 
to destroy its value as a typical code. Perhaps most important, it is the law with 
which this writer is most directly and intimately familiar, and is therefore least likely 
to lead him into pitfalls of ignorance and insufficient understanding. 


2 The Bureau of Foreign and Domestic Commerce of the United States Department of Commerce has 
published a series of very useful booklets on the general subject of trading under the laws of various 
foreign countries, containing not only outlines of the various methods available, but a summary of appli- 
cable tax laws, judicial organization and procedure, import and export requirements, etc. See, ¢.g., 
TRADING UNDER THE Laws oF ARGENTINA (1933); BraziL (1938); Mexico (1935); Peru (1930); 
VENEZUELA (1937). See also OsrEGON, Latin AMERICAN CoMMERCIAL Law (1921). 

* There is a good exposition in TRADING UNDER THE Laws OF ARGENTINA, Supra note 1, at 6-7. See 
also Schuster, The Judicial Status of Non-Registered Foreign Corporations in Mexico (1933) 7 Tutane L. 
REv. 341; OBREGON, Op. cit. supra note 1, at 9-15. 











754 Law anp CoNTEMPORARY PROBLEMS 


A. THe Commission MERcHANT 


The Venezuelan Code defines a commission merchant as “one who carries on 
commercial transactions in his own name for the account of a comitente.”* The 
comitente would be most easily translated into English as the “principal”; but it 
seems wise to avoid some of the connotations of that word which are not exactly 
applicable to the relationship between comitente and comisionista. If the commission 
merchant transacts the business entrusted to him in the name of the comitente, the 
relationship is declared to be one of pure agency, and the rights and obligations 
deriving therefrom are subjected to the provisions on mandato, which is regulated 
in considerable detail in the Civil Code, with the sole exception that, while the agency 
in civil matters is presumed to be gratuitous, the commercial agency is not. How- 
ever, so long as the commission merchant transacts the business in his own name 
there is no privity between the comitente and the third party with whom the com- 
mission merchant deals; each has rights and obligations vis-a-vis the commission 
merchant, but neither has any right of action against the other.® 

The commission merchant is free to accept or decline any business which is 
offered him; but if he declines, the law imposes on him the duty not only of getting 
word to the comitente without delay but of taking in the meantime whatever steps 
may be necessary to protect the latter’s interests from immediate loss or damage, such 
as deterioration of merchandise, lapsing or forfeiture of a title, or the running of a 
prescriptive period.® If he does not receive instructions in due course, he may then 
make a judicial deposit of any goods or other property received by him, and under 
court order sell enough to reimburse himself for any expenses which he may have 
incurred." 

If he accepts a commission which is offered him, the merchant is under obligation 
to carry it through to completion. This is a personal duty, and if he delegates its 
performance to another without the prior authorization of the comitente, he is still 
responsible for the acts of the substitute; even if he has general authority to delegate 
performance to others, he must not select a substitute who is notoriously incompetent 
or insolvent. He must advise his comitente of any delegation of the commission.® 

The commission merchant must not represent opposing interests in the same 
transaction without the express consent of the interested parties, but he is ordinarily 
not under obligation to disclose the name or identity of his comitente to third parties 
with whom he is dealing.® He must abide strictly by any instructions given by the 
comitente; but if in his judgment the carrying out of those instructions would result 

® Art. 381. (Throughout this paper, where no reference is given, citations are to the Venezuela Code 
of Commerce of June 29, 1919.) For sample code provisions governing the rights and obligations of the 
commission merchant and his comitente in other countries, along essentially similar lines, see the following 
(all citations to Codes of Commerce): Argentine, arts. 223-281; Brazil, arts. 165-190; Chile, arts. 233-324; 
Colombia, arts. 331-434; Ecuador, arts. 363-398; Haiti, arts. 90-94; Nicaragua, arts. 398-434; Peru, arts. 


237-274; Uruguay, arts. 301-386. 
* Art. 384. 5 Art. 383. 
® Art. 385. 7 Art. 386. 
8 Art. 392. ® Arts. 393, 382. 
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in serious damage to the comitente, he may suspend action and ask for further 
orders.!° In extraordinary and unforeseen circumstances, where “he has no instruc- 
tions and not sufficient time to consult the comitente, the commission merchant is 
to go ahead in the latter’s interest; the degree of care imposed on him is that he act 
in the exercise of his good judgment (“prudencialmente,” which to this writer at 
least does not seem to carry quite the idea of being subject to the test of appraisal by 
hindsight which “prudently” is likely to have in English), and that he act as he 
would in the conduct of his own affairs. The same degree of care is required of him 
in any case in which the comitente has authorized him generally to act as he thinks 
best.?# 

The commission merchant does not take title to merchandise received by him 
from the comitente, and goods or merchandise purchased by him for account of the 
comitente become the property of the latter immediately. On the other hand, the 
commission merchant does become the owner of money and paper payable to bearer 
received by him for account of the comitente, and becomes a debtor of the latter 
accordingly.!* 

The commission merchant must verify the condition of merchandise received by 
him, and is answerable for his failure to take proper steps for its protection and 
preservation.'® He may not sell on credit unless authorized to do so, and even then 
may not give credit to a known insolvent or expose his comitente’s interests to a 
manifest risk. Should he fail to observe these restrictions, or should he fail to show 
in his accounts the names of purchasers on credit, the comitente may demand that 
the commission merchant pay him in cash. However, the merchant may, so long 
as he does not have express instructions to the contrary, grant whatever period is 
usual in the locality for the actual payment of the purchase price in a cash sale.1* 

The commission merchant is entitled to reimbursement of any advances made and 
expenses incurred in connection with the business entrusted to him, and in addition 
is entitled to receive a commission or remuneration which, in the absence of agree- 
ment, will be fixed by local custom. For the collection of these amounts, the law 
grants him a privilege and a right of retention applicable to all goods of the comitente 
in his possession or under his control, including goods in transit.15 

The commission may be terminated or modified by the comitente at any time. It 
is automatically terminated by the death of the commission merchant or by his legal 
disability for any reason to carry out the matters entrusted to him. It is not 
terminated by the death of the comitente.1® 


B. REGISTRATION OF A CoRPORATE VEHICLE 


As the simplest method of carrying on its affairs directly and in its own name, 
Goodvalue Appliances can have an agent located in a given country, or travelling 
20 Art. 390. 1 Ibid. 12 Arts. 401, 389. 


18 Arts. 388, 389. 1 Arts. 404-06. 15 Arts. 394, 398, 399. 
38 Arts, 411-12. 
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from country to country, calling on dealers and taking direct orders.17 Whether the 
activities of this agent will constitute “doing business” within any particular country 
will depend roughly on the same elements which go into the decision of the same 
question as among the various states of the United States. A merchant is usually 
defined, for the purpose of determining whether his acts are to be subject to the 
mercantile law in general or to the civil law, as one who “habitually” carries on 
commercial transactions; and the same test of habitualness will be of importance 
in any decision as to whether the acts of a travelling agent constitute “doing business” 
by the company. As in the United States, the question will in the last analysis be 
one of fact, to be determined by weighing all the surrounding circumstances. By 
way of incidental observation, the writer will hazard the opinion that courts in Latin 
America will be apt to be unimpressed by some of the legalistic distinctions in this 
regard which are commonly drawn in this country—such for example as the fact 
that the orders taken by a local office or agent are said to be subject to approval by 
the home office. 

The judicial status of non-registered foreign corporations in the various Latin- 
American republics has been the subject of a considerable body of literature, notably 
the series of papers sponsored by the Committee on Foreign Law of the Association 
of the Bar of the City of New York.’® These studies reveal a wide variation in the 
treatment accorded to non-registered foreign corporations under the legislative sys- 
tems of the countries examined, and the reader is urged to. refer to them if the 
question is of practical importance to him. 

The Venezuelan Code fairly adopts a middle of the road attitude.’® Foreign 
corporations which have the principal object of their business in Venezuela are con- 
sidered by law as domestic companies; foreign corporations which have branches or 
subsidiary places of business in Venezuela retain their nationality, but are considered 
as domiciled in the country. Both categories are required to register. Although the 
writer knows of no cases in point, failure to do so would apparently expose the 
company to a fine of five hundred dolivares, imposed by Article 26 of the Code on 
merchants generally who fail to record required documents in the Commercial 
Registry. 

Foreign companies having neither branches nor fixed places of business in Ven- 
ezuela may transact business? in the country, and may sue and be sued in its courts. 

17 The agent who calls on dealers or consumers directly, and takes orders or makes sales in the name 
of his principal, may be properly distinguished from the travelling representative who merely acts as 
liaison between his principals and independent commission merchants. In the latter case the travelling 
representative may find visa requirements varying from one country to another, but he need have little 
fear that he is’ exposing his principals to the consequences of “doing business” within any given country. 

18 These papers were published under a common title, The Judicial Status of Non-Registered Foreign 
Corporations in Latin-America, in the TuLane Law Review. The law of Chile, Argentina and Uruguay 
was considered in (1932) 6 TuLane L. Rev. 558; Brazil (1933) 7 id. 210; Mexico (1933) 7 id. 341; 


Colombia (1934) 8 id. 542; Ecuador (1935) 9 id. 409; Nicaragua (1935) 10 id. 58; Guatemala (1937) 
12 id. 74. 2° Arts. 359-62. 


20 “Facer negocios,” which, it has been pointed out, carries more the idea of individual and isolated 
transactions, and is not so broad as “ejercer el comercio,” to “do business” generally. TRADING UNDER THE 
Laws OF VENEZUELA, supra note 1, at 63. 
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However, it should be noted that, in any suit brought, the opposing party might by 
proper pleading require the foreign company to prove its legal existence (as a 
defendant in this country might deny, on information and belief, that plaintiff is a 
duly organized and existing corporation) and that the documentary proof so re- 
quired would be substantially the same as that needed for registering the company 
in the first place. 

We can fairly draw a general conclusion by saying that if Goodvalue Appliances 
has reason to feel, on the basis of the various criteria outlined, that it is actually 
“doing business” in one or more countries of Latin America, it will not wait long 
before registering some corporate vehicle through which that business can be 
regularly and properly carried on. 


1. Registration of a Foreign Company 


The procedure established by the Venezuelan Code of Commerce for the registra- 
tion of foreign corporations is typical of that in many of the countries of this hemis- 
phere. According to Article 359 of the Code, the necessary documents are the articles 
of association and other documents required for the formation of the company, 
according to the laws of its nationality, a certified copy of the pertinent articles of 
those laws, and a copy of the bylaws of the company. To this list may be added a 
proper power of attorney for the company’s agent, representative, or attorney who is 
to attend to the registration.*1 This power of attorney, in addition to authorizing its 
holder to take the necessary steps for registration of the company, will usually desig- 
nate him at the same time as its continuing representative in the country, though it 
is of course perfectly proper to designate some other person. Every registered foreign 
corporation must have within the country a representative who will be presumed as 
a matter of law to have full power to bind it in all matters, excepting only the power 
to alienate the business itself if this power has not been expressly granted. 

All these documents must be duly legalized and translated. The process of 
legalization by the consular or diplomatic representatives in the United States of 
the country to which the documents are going presents greater or less difficulty 
depending on the availability of a consular representative and the extent of the 
authority granted him by his own laws;?? the procedure of successive signature 
legalization by a notary, a county clerk, the Secretary of State of the state, the Sec- 
retary of State of the United States, and the diplomatic representative in Washington 
of the foreign country, is a chore to be avoided if possible. The power of attorney 
can, if desired, be executed directly in Spanish, either in the usual way before a 
notary or before the foreign consul, although as a practical matter this last procedure 

2 Art. 359. 

22The Venezuelan Organic Law of the Consular Service of 1936 authorizes consuls, in general 
language, to “legalize the signatures of the local authorities when requested to do so by the interested 
parties.” Art. 22, par. 30. In practice, this language is subject to some variation in interpretation, as to 


what constitutes an “authority,” how wide a geographical range is included in “local” authorities, and 
so on. Consuls will generally legalize signatures of county clerks in the same city where the consulate is 


located. 
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is likely to involve additional complication in the form of tedious insertion of the 
full text of the document in consular books of record.?* Official translations of the 
other documents involved are ordinarily made by licensed interpreters after the 
documents, properly legalized, are received in the country where they are to be used. 

Under the Venezuelan procedure, all the documents are then presented for record 
to the Court of Commerce at the place or places where the company plans to establish 
offices. The bylaws are placed on file where they may be examined at any time; the 
charter or articles of association, as the case may be, and the extract of the laws of 
the state of incorporation, are recorded and then published in a local newspaper.?* 
The power of attorney designating the representative of the company is ordinarily 
recorded both in the regular civil registry office and in the commercial registry 
carried by the Court of Commerce.?® With these steps, the registration of the 
company is complete and it is ready to do business. 


2. Formation of a Local Company 

In common with many of the Latin American republics, Venezuela does not have 
a separate corporation law as such. Title VII of Book First of the Code of Commerce 
deals with “Commercial Companies and Accounts in Participation.” The “anon- 
ymous company” is one of the three types listed as having juridic personality separate 
from that of their members, the other two being the “collective name company”— 
the ordinary partnership, in which the partnership obligations are secured by the 
unlimited joint liability of all the partners, and the “compania en comandita’”—the 
limited liability partnership, backed by unlimited liability of one or more full partners 
and by limited liability of one or more limited partners or comanditarios.?® 

As has already been pointed out, the first Latin American Codes of Commerce 
were largely drawn from the French Code of 1808, the Italian Code of 1865, and the 
Spanish Codes of 1829 and 1885. The provisions governing the organization and 
operation of commercial companies show moreover the influence of the French 
company law of 1867. There has been relatively little innovation in the legislative 
provisions since that time. As a result, the language of the codes shows plainly that 
they were drawn primarily to fit the small, home-grown type of company, with a 
limited sphere of activity and a relatively small number of partners or shareholders. 
The matters which the codes feel called upon to regulate in detail, and the corporate 
shenanigans which they are at pains to prevent, are often practices which have long 
since been discarded in use; and there are many questions of present-day corporate 
procedure which can only be answered by a liberal application of the principle that 
whatever is not prohibited is permissible. This last principle will be stoutly defended, 


°8 See, e.g., Venezuelan Organic Law on Consular Service, art. 32, par. 4. 

* Art. 359. 

25 Documents for record in the Commercial Registry may be typewritten. Documents to be recorded 
in the ordinary civil registry office must be manuscript; if a typewritten document is presented, the 
Registrar first makes and certifies a manuscript copy, and this is the document actually recorded. If the 
document comes in English, it is common to kill two birds with one stone by having the official translator 
make his original a manuscript copy. 26 Art. 207. 
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in theory, by any lawyer in Latin America; but it must be confessed that its practical 
usefulness is considerably impaired by the inflexible rule unconsciously applied by 
lawyers the world over, that whatever is not familiar is forbidden. However, and in 
spite of this tendency to extreme conservatism in the interpretation of code provisions 
in their application to new situations, the writer feels that the typical regime of the 
Latin American Codes of Commerce affords a fair and workable basis for the 
organization of local subsidiary companies and permits the accomplishment of almost 
any legitimate corporate purpose or method.?7 

The Venezuelan code defines the “anonymous company” as one “in which the 
company’s obligations are secured by a known capital and in which the shareholders 
(socios—literally ‘members’) are liable only for the amount of their stock.”?* It may 
be formed either by public subscription or by a public or private contract.2® The pro- 
cedure for promotion and organization of a company by public subscription is reg- 
ulated in detail; but the other method, that of formation by a contract signed by all 
the incorporators, is almost always the one which best fits the needs of the North 
American company wishing to organize a local subsidiary. Our discussion will there- 
fore be limited to this procedure, with only incidental mention of steps to be taken 
in the organization by public subscription. 

Article 252 of the Code of Commerce provides that 
The company may be formed by means of public or private document, executed by all the 
subscribers, in which compliance with all legal requirements shall be shown and the 


directors and persons charged with the duty of acting as comisarios until the first general 
meeting shall be designated. 


There is no requirement as to the number of incorporators or shareholders. The 
essentially contractual nature of the articles of association would seem to call for at 
least two incorporators. In practice, three or five incorporators seem to be most 
frequently used, so as to reduce to a minimum the situation of holding meetings, 
complete with motions made, seconded and unanimously approved, with only one or 
two persons present.®? 

If Goodvalue Appliances, Inc., is to have a branch office in Venezuela, its repre- 
sentative in charge of that office will almost surely be one of the incorporators. By 
giving him or someone else a sufficient power of attorney for the purpose, the 
parent company can also appear as an incorporator, and subscribe in its own name 


*7For sample code provisions in other countries, see the following Codes of Commerce (some of 
which, it must be noted, have been amended in varying degree by special legislation, which must be 
consulted in each case): Argentina, arts. 282-449; Brazil, arts. 295-299, and Decree 2627 of Sept. 26, 1940; 
Chile, arts. 348, 424-469; Colombia, arts. 463, 550-595; Costa Rica, Ley de Sociedades Comerciales, Nov. 
24, 1909; Ecuador, arts. 261-356; Haiti, arts. 29-48; Nicaragua, arts. 118-132, 201-286; Peru, arts. 124- 
132, 159-181; Uruguay, art. 387. 

28 Art. 207. 2 Arts. 252, 253. 

®°'The Venezuelan Civil Code, art. 1708, defines a “sociedad” generally as “a contract by means of 
which two or more persons agree to put something in common, for the purpose of dividing among 
themselves the resulting profits.” An almost identical definition of mercantile companies is given in the 
Argentine Code of Commerce, art. 282. Some of the codes specifically require 2 minimum number of 
incorporators for a stock corporation (Argentina requires ten; Brazil and the Dominican Republic, seven; 
Nicaragua, two). 
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for the stock to be held by it, although it is usually simpler to have its representative 
take the stock in his name and later transfer it to the parent company. The latter 
procedure involves a transfer tax, which the Venezuelan law fixes at one per thou- 
sand on the consideration paid for the transfer of share certificates;?1 but unless the 
capital is large, this tax is likely to be no greater than the expense involved in legaliz- 
ing, translating and recording a power of attorney. Venezuela makes no requirement 
as to the nationality or domicil of any of the incorporators or shareholders. 

The articles of association will be in form not unlike the corresponding document 
for the formation of a corporation in any of our states. In Venezuela, the code 
requires* that the articles of association and the bylaws must contain the following: 

1. The name and domicil of the company, its establishments and its representa- 
tives. The company may not adopt the name of any of its shareholders; its name 
may either refer to the purpose for which it is formed, or it may be any special 
designation so long as it differs from the name of any other company already in 
existence.°* Goodvalue Appliances, Inc., may want to call its Venezuelan subsidiary 
by a name in English, perhaps “Goodvalue Appliances of Venezuela, Compajiia 
Anénima”; or there is nothing to prevent its adopting an all-out Spanish name like 
“Compania Anédnima Venezolana de Utensilios y Artefactos para el Hogar.” 

2. The kind of business to which the company is devoted. The object clauses, 
if drawn by local counsel, will be considerably more concise than is the custom with 
us. Attorneys in Latin America look with amused wonder on the prolixity of the 
typical North American legal document; and translators are fairly baffled by clauses 
of the “take, purchase, buy, acquire, have, hold, own and operate” variety. 

3. The amount of the subscribed capital and the amount paid in. The Venezuelan 
law makes no requirement as to the amount of initial capital with which the company 
is to be formed. However, Venezuela has no provision for the formation of a com- 
pany with authorized but unissued shares; the entire capital stock must be subscribed, 
and each shareholder must have paid in at least 20% of the value of the shares taken 
by him. If the stock is to be bearer stock, it must be fully paid.5+ 

4. The name and domicil of the subscribers, or the number and par value of 
shares, stating whether they are registered or bearer shares, whether the registered 
shares may be converted to bearer and vice versa, and the time and amount of 
payments to be made by the shareholders. 

5. The value of credits and other property contributed in payment for stock. 
Patent rights, concession rights and property of any kind can be brought into the 
company in payment for stock subscriptions. The value placed on such rights or 
property must be approved by the shareholders at the organization meeting; any 
subscriber participating in the meeting is at liberty to demand that there be an inde- 
pendent expert appraisal before the vote is taken. In the procedure for formation of 
the company by contract, the approval of the value set will appear from the articles 
of association.®® 


®2 Law on Revenue Stamps, art. 19, par. I. 82 Art. 219. 
58 Art. 208. 5* Arts. 254, 299. 85 Art, 258. 














Metuops oF Doinc Business In Latin AMERICA 761 


6. The rules in accordance with which balances are to be prepared and dividends 
declared. The code calls for annual balances and for a summary statement every six 
months. Dividends are to be paid only out of net realized profits.2* Whether stock 
dividends can be declared is a question about which there is no unanimity of pro- 
fessional opinion, although it has been done in practice.7 The same observation 
holds true as to the declaration of interim dividends out of accumulated surplus in 
advance of approval of the annual balance sheet. 

7. Any particular rights or privileges granted to the promoters. 

8. The number of directors, and their rights and obligations, specifying which of 
them can sign for the company. The board of directors may be composed of any 
number; the writer has on several occasions participated in the formation of a Ven- 
ezuelan company with a sole managing director. Directors need not be stockholders; 
but each must deposit in the company treasury one or more shares of the company’s 
stock to guarantee faithful discharge of his duties, and the usual practice is therefore 
to have one or more shares stand in each director’s name and be deposited by him 
directly.3® 

Directors are to be elected by the general meeting of shareholders. A common 
practice is to provide each director with an alternate or suplente, who automatically 
steps in and acts for him whenever the titular member is incapacitated. 

g. The number of comisarios. This useful officer is the shareholders’ watchdog, 
elected by and responsible to them, and his duties are to give them periodic reports 
as to the conduct of the business by the board of directors. He is something more 
than an independent auditor employed by the shareholders, as he has unlimited 
access to all the files and records of the company and is not limited to financial mat- 
ters; but the role of auditor is as close as our system comes to an equivalent. The 
semiannual statement of condition and the annual balance sheet and report of the 
directors are to be submitted to him in advance of the annual general meeting and 
must be accompanied by his report when they are brought up for approval by the 
shareholders. He is the normal recipient of complaints by the shareholders against 
the directors, and if 10% of them present a complaint which he believes is well 
founded and urgent, it is his duty to call a special meeting of the shareholders to 
consider whether any action should be taken.*® In the case of a wholly owned sub- 
sidiary company, the office of comisario is naturally of much less importance, and is 
not infrequently filled by one of the company’s own accountants. 

10. The powers of the general meeting, and requirements for the validity of its 
decisions and the exercise of voting rights, if it is desired to set up rules different 
from those prescribed in specific articles of the Code. 

The ordinary general meeting of shareholders is held once a year at least, on the 


*° Art, 312. 

*7In a closely held or wholly owned subsidiary, where there is unanimity of action, it is always 
possible to follow the procedure of a declared dividend in cash, followed immediately by an increase in 
capital and a subscription of the increase by the shareholders, to be paid for with the proceeds of the cash 
dividend. Obviously, however, this procedure may have tax repercussions in this country which would 
make it unacceptable. 88 Art. 249. 8° Arts, 292, 314-16, 310. 
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date fixed in the bylaws; and unless these povide a different rule, more than half 
the stock must be represented for a quorum. A call for the meeting is to be issued 
by the board and published in a local newspaper at least five days before the date 
set, although there seems to be no reason to question the validity of a meeting held 
without a call if all the stock is represented. If a quorum is not present on the date 
set, another meeting is automatically held three days later, without a new call; if 
there is still no quorum, a call will be issued for a third meeting to be held five 
days later, with the statement that the meeting will be held with whatever share- 
holders are present. Special meetings may be called by the board at any time, and 
must be called when demanded by one fifth of the shareholders.*° 

Shareholders may attend the meetings in person or be represented by proxy.*? 
Members of the board of directors, comisarios and managers may not act as proxies;*? 
but aside from this statutory limitation, the matter is considered to be a purely in- 
ternal one within the control of the meeting. There is no particular requirement 
as to the form or content of proxies, or as to authentication or legalization of signa- 
tures thereon. If the shares are bearer shares, it is a recognized practice for the 
bylaws to provide for proof of ownership by depositing the share certificates in a 
bank or similar institution as an alternative to physical exhibition of the certificates 
at the meeting. 

The agenda of the ordinary general meeting include discussion and approval or 
modification of the balance sheet, election of directors, election of one or more 
comisarios, fixing compensation of directors and comisarios, and any other business 
specially brought up for action. 

There is no provision in the Venezuelan Code as to place of holding meetings 
of shareholders. In the absence of such a provision, the writer has felt rather strongly 
that the shareholders themselves are at perfect liberty to designate as the place of 
meeting any location convenient to them, even though it be away from the corporate 
domicil and outside the country, and that they may by the same token give the board 
of directors at least a limited discretion in the matter. It must however be confessed 
that this view is regarded as heresy by many Latin American attorneys. Unless there 
is some strong reason to the contrary, therefore, it is advisable to hold all meetings of 
stockholders at the corporate domicil. The same observation can be made as to the 
normal and usual place of meeting of the board of directors.** 


*° Arts. 276-281. 
‘1 The Argentine Code contains a provision, art. 350, to the effect that no shareholder, however large 


his holdings, may vote more than one tenth of the capital, nor more than two tenths of the votes present 
at the meeting. This exaggerated protection of minority interests is roundly criticized by various com- 
mentators. MALacarRicA, Cépico DE CoMERcIO (1927); RivaroLa, SociEDADES ANONIMAS (1918) par. 
56, citing CéLLERIER, ErupE sur LEs Sociétés ANONYMES (1905) 99. The Nicaraguan Code has an 
identical provision. Uruguay limits a holder to three votes if there are less than one hundred shares and 
to six votes if there are a hundred or more. Costa Rica has a sliding scale requiring first one share, then 
five shares, then ten shares for one vote as a person’s holdings increase. All such restrictions will of course 
have an important bearing on the question of organizing subsidiary corporations under the laws of the 
particular countries involved. 4 Art. 290. 

“°In connection with the general problem of what corporate functions must be necessarily carried on 
at the corporate domicil, see Bosvieux, in (1907) JouRNAL pEs SociéTés CiviLes ET COMMERCIALES, 488- 
489; Wahl, writing in the same periodical (1911) id. 253; De Grecorio, Delle Societa e delle Associazioni 
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11. The time for commencement of the corporate existence and its duration. A 
common provision is to the effect that the company shall have‘a life of indefinite 
duration. 

When the articles of association and the bylaws are completed, they will be signed 
by all the incorporators. The directors designated therein—usually the incorporators 
themselves—will then prepare a separate petition addressed to the local Court of 
Commerce, presenting the articles and the bylaws for record, and attaching evidence 
of the receipt by the company of the required minimum 20% payment from each 
shareholder. This evidence commonly consists of a certificate of deposit from a local 
bank, showing that the necessary amount of money has been deposited to the order 
of the new company. 

The presentation for record is to be made within fifteen days after the execution 
of the corporate documents. It is the duty of the court to satisfy itself that all legal 
requirements in connection with the formation of the company have been met; the 
court then orders the registration and publication of the articles of association and 
the filing of the bylaws.** Amendments to the articles or the bylaws may be made 
by the shareholders at any time, but require registration and publication in the same 
manner as the original documents.*® 

Share certificates must be signed by two members of the board of directors, and 
must contain certain specified information about the company, including the date 
of the annual meeting. Bearer shares pass title by delivery of the share certificate; 
registered shares are transferable only on the books of the company, and the 
company’s stock records are the only legal proof of ownership.*® 

General obligations of the company may only be issued by authority of a meeting 
of shareholders, and may not exceed the existing capital of the company. This 
restriction, however, does not apply to bills of exchange, to deposit accounts, to non- 
negotiable obligations to a designated payee, or to obligations arising out of particular 
transactions.*7 Advances on open account by a parent company to its subsidiary, for 
example, would seem clearly to fall outside the restriction. 


C. Retative Merits oF THE MetHops OuTLINED 

At the beginning of this paper we set down some of the practical considerations 
which a North American company would have before it in choosing a vehicle for 
the conduct of its business operations in Latin America. We have drawn the broad 
outlines of the most readily available methods of doing business in one country, 
Venezuela, as having a legal system which is fairly representative of that which will 
be found in most of the others. We ought now to set the desiderata postulated 
against the means available, and see whether we can give the president of Goodvalue 
Appliances, Inc., some concrete advice. 

The decision as between establishing corporate existence within each country, on 


Comerciali in 4 Ix Copice p1 Comercio ComMENTATO (6th ed. Turin 1938) 88; 1 SoprANo, TRATTATO 
TEoRICO PRATICO DELLE SociETA COMMERCIALI (Turin 1934) 527-529. The writer’s own views were set 
out in a paper La Compaiia Andénima Venezolana ante el Progreso Mundial (Caracas 1939). 

“4 Art. 220. 4 Art. 226. 

4° Art. 301. ‘7 Art. 305. 
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the one hand, and doing business through one or more independent commission 
merchants, on the other, will be taken on business rather than on legal grounds. If 
the company is going into a country on a small scale, or is feeling its way at the 
beginning, almost all considerations of economy and simplicity would seem to be on 
the side of the commission merchant as an entirely adequate vehicle. 

It will only be in a rare case with special circumstances that an American business 
will want to register its principal North American company to do business in foreign 
countries. As has already been suggested, this course has two chief disadvantages, 
both arising out of the fact of submitting the parent company to foreign jurisdiction. 
The first is the possibility that the company’s overall capitalization, business turn- 
over or profits might be used as a measure of local taxation; the second is the prospect 
that judgments against it in local courts, where the company is appearing as a pre- 
sumably wealthy foreigner, might be enforced against its assets in this country 
without a review on the merits. An equally practical, though perhaps less vital, 
objection is the fact that Latin American countries generally require all changes in 
bylaws, annual balance sheets, etc., to be filed and recorded, and this will entail 
constant trouble and expense and perhaps disclosure of confidential information 
having no connection with the country in question. 

As between forming a special North American company for registration in Latin 
America and forming a Latin American subsidiary, the balance is so close that this 
writer has been inclined to throw the decision into the hands of United States tax 
counsel. Unless the capital is very large, the cost of forming a local company will 
likely be not much more than the cost of qualifying one which has been organized 
abroad and must be registered in the country. Once established, the obligations 
imposed on either type, as to local taxation, bookkeeping, filing of documents, and 
general subjection to the laws of the country, are substantially identical. The same 
may be said of the rights and privileges of either company and its standing in the 
country’s courts. The organization and functioning of a North American company 
is likely to appear simpler, because more familiar, to North American counsel; on 
the other hand, there seems reason to believe that there is a measurable increase in 
local good will to be gained by a local company. The tendency today seems to be all 
in the direction of formation of local companies under the laws of the countries 
where the business is to be carried on. 

Goodvalue Appliances’ success or failure in Latin America will depend, in the 
last analysis, less on its form of organization than on the men who represent it, from 
the first visitor to the permanent staff of a branch factory or selling organization. 
The company’s representatives should be the best it can spare from its own organiza- 
tion or find outside; Latin Americans are quick and keen judges of individuals, and 
are not likely to conceive of a first-class company behind any but a first-class man. 
Slick-tongued super-diplomats are no more a business necessity in Latin America 
than they are in this country; but the homespun American qualities of honesty, 
straightforwardness, simple courtesy, and respect for the other fellow’s point of view 
will evoke a quick and sure response in kind from Brownsville to Tierra del Fuego. 
































PROBLEMS IN THE COMMERCIAL SALE 
IN LATIN AMERICA 


Henry Paine CRAWFORD* 


According to Justinian “obligations from consent arise in purchase and sale... . 
And the obligation is said to be contracted by consent for this reason, because no 
writing, nor the parties’ presence is necessary, nor is it requisite that anything be 
delivered in order that the obligation arise; but it is sufficient that those who make 
the transaction consent. Therefore also such contracts are made even between parties 
who are absent from each other, for instance, by letter or by messenger.” Little 
imagination is needed to discern the elements of the international contract of sale 
in the preceding words. 

As a general rule the transfer of merchandise constitutes the principal relationship 
between peoples or nations; hence, the importance of the contract of sale in all its 
variations. On many occasions when an American manufacturer transfers merchan- 
dise to a foreign purchaser, the former does not, at least according to his concept, 
enter into a contract. He “receives an order” or he “makes a sale.” Numerous 
American manufacturers, although fully aware of the benefits due them, do not 
seem to grasp the significance of their legal liabilities under an international contract 
of sale. Stated in slightly different terminology, they appear to be totally unaware 
of the variety of legal recourses accessible to the foreign buyer because the latter, in 
the majority of cases, can be reached only by legal proceedings in his own bailiwick. 
Take, for example, the c. i. f. contract, probably the most widely used medium in 
international sales. 

I, Tue C. I. F. Crause? 


According to our jurisprudence, the meaning of the letters “c. i. f.” in an executory 
contract is well understood in the commercial world. They mean the cost of the 
merchandise, insurance thereon, and freight charges to the point of destination. 


* Member of the Bars of the District of Columbia, Georgia and California. Specialist in Latin Amer- 
ican Law, American Republics Unit, Department of Commerce. Contributor of articles on Latin American 
law to legal periodicals and author of various publications of the U. S. Department of Commerce dealing 
with the same subject. For a more complete discussion of points and authorities relied on in this article, 
the reader will be referred at appropriate points herein to certain relevant articles and other published 
writings of the author’s. 

Institutes of Justinian, 3, 22 (A. D. 533); SHERMAN, EpiroMe oF RomaN Law (1937), §284. All 
subsequent references to Roman law are based upon the preceding work of my friend, Dr. Charles P. 
Sherman of the Faculty of Law, Boston University. 

* See Crawford, The C. I. F. Contract Interpreted by Argentine Courts (1940) 3 Comparative L. 


SERIES 493. 
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Unless there is something in the c. i. f. contract to indicate the contrary, the seller 
completes his contract when he delivers the merchandise in good condition to the 
carrier, pays the freight, and forwards to the buyer a bill of lading, an invoice, an 
insurance policy, and a receipt showing payment of the freight. 

Under a c. i. f. contract, the risk of loss during transit is on the buyer even though 
the shipper retains title until payment. If it is agreed that the goods shall be insured 
for the benefit of one party or the other, it seems a necessary inference that the parties 
intended the risk to be borne by such a party. The ordinary c. i. f. contract in which 
the risk is thrown upon the buyer is an illustration of this. 

However, the shifting of the risk of loss during transit from seller to buyer is not 
the only advantage which this form of transaction affords the seller. Since terms of 
sale are normally “cash against documents” and since the documents may be tendered 
in advance of the goods’ arrival, the seller is protected against the buyer’s refusal to 
accept and pay for the goods on the ground of their failure to conform to sample or 
contract specification. True, the buyer may, within a reasonable time after receiving 
the goods, object to them and seek to rescind the sale and recover the price from the 
seller. However, in this situation the position of the seller who has received payment 
is much stronger than his position would be if he were seeking to compel a distant 
and reluctant buyer to accept the goods and pay their price. 


Conflicting Decisions as to the Buyer’s Obligation 


Unfortunately, foreign interpretations of the c. i. f. contract give grounds for un- 
certainty whether the American seller can count on this advantage. The sharp 
conflict of decisions in Argentina is illustrative. The general rule in Argentina seems 
to be that as to liability for normal risks of the voyage and happenings at sea, the 
vendor is not liable for contingencies which happen subsequent to embarkation; in 
the c. i. f. sale the liability of the vendor ceases with the embarkation of the merchan- 
dise in good condition. Further, in c. i. f. sales, the burden rests upon the purchaser 
to show that the merchandise which was transferred to him at the point of em- 
barkation was not of the quality agreed in order to justify a rescission of the contract 
and his resistance to payment of the price against delivery of the documents in 
accordance with the agreement. 

In contrast to this, nevertheless, we have the exceptional Argentine ruling in 1923 
that the c. i. f. clause does mot exempt the vendor from the obligation of proving 
that the merchandise is of the quality agreed, and where payment has been stipulated 
against delivery of the documents the purchaser may refuse payment upon alleging 
that the merchandise landed is not of the agreed quality. Both of these holdings seem 
diametrically opposed to the thesis of the c. i. f. clause.’ 


*It is of interest to note that in 1927 the High Court of Australia (two justices dissenting) awarded 
damages to the plaintiff buyers on the theory that the c. i. f. purchaser is under no obligation to take up 
the documents when the goods shipped are not in fact of the description contained in the contract, even 
though the documents purport to represent them as being such. Dean & Sons (Sydney) Ltd. v. O’Day 
Proprietary Ltd., 39 C. L. R. 330 (1927). In similar vein but blunter language the Supreme Court of 
Victoria laid down the rule in 1923 that where a buyer under a contract “c. i. f. e. cash against docu- 
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Again, in 1929 we find another negative Argentine interpretation of the c. i. f. 
clause. Although holding that the purchaser may not refuse payment of the bills nor 
acceptance of the merchandise, the Argentine Commercial Chamber frankly admits 
an exception. In the event that the purchasers have well-grounded doubts respecting 
the quality or quantity of the things acquired, they may demand an examination, 
“sole and legitimate right which jurisprudence has accorded purchasers, to the benefit 
of national commerce, which saw itself prejudiced in another epoch by the bad faith 
of foreign merchants who were bringing to port merchandise of bad quality or of a 
quality not specified and pretending that by virtue of the nature of the c. i. f. sale 
the purchaser was running all the risks as owner.” Although the above action did 
not rest upon this point, and judgment was rendered for the plaintiff, it is nonethe- 
less interesting to see this thesis appearing again in a unanimous Argentine opinion 
rendered six years after a similar opinion, even if only in the form of oditer dicta. 

In 1924 the Argentine Camara Comercial, in positive conflict with a decision 
rendered the previous year, declared that, in a c. i. f. contract, the purchaser, having 
bound himself to pay against delivery of the documents, has no right to examine 
the merchandise previously, even though the sale may have been by samples. The 
defendants argued that the rice in question was purchased by sample, and that before 
accepting it or paying the amount due, they should first see if it corresponded to 
sample. This defense, the court held, was inadmissible because the purchase was 
made under a c. i. f. clause, which is equivalent to receiving the merchandise in the 
port of embarkation. Even though the sale be effected by samples, this fact does not 
authorize nor accord a greater right than the filing of an action against the seller 
upon proof that, after having paid for the merchandise, the buyer found it of different 


,. quality than the samples. However, a prior Argentine decision rendered three weeks 


earlier stated that the meaning of the c. i. f. clause does not prevent the differences 
respecting defects of quality in the performance of the contract of purchase and sale 
from being resolved by expert arbitration. This would indicate that the arbitration 
takes place after the arrival of the merchandise at the port of destination. 

Two years later (1926) we find a case in which the plaintiff alleged that the con- 
troversy involved a contract with a c. i. f. clause, that the risks were covered by in- 
surance, and were, consequently, removed from the liability of the seller. Irrespective 
of these circumstances, the Argentine Camara Comercial held the plaintiff's theory 
inadmissible “since the c. i. f. clause cannot, in any form, weaken the right which 
attends the purchaser to examine the merchandise even when he can do so only after 
paying its price against delivery of shipping documents.” 

The decisions of the Argentine courts are not the only basis for distrusting broad 
generalizations as to the efficacy of the c. i. f. contracts in Latin American trade. 
Wahl, the great French authority, has always upheld the c. i. f. buyer’s right to verify 


ments” refuses to pay the price and take up the documents when tendered he may defend an action for 
nonacceptance by showing that although the documents were in order the goods actually shipped were not 


of the contract description. Massey v. Arlitz, [1923] Vict. L. R. 132. (The “e” in “Cc. i. f. e.” refers to 
“exchange,” hence the clause becomes cost, insurance, freight and exchange.) 
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the condition of the merchandise upon arrival. He goes so far as to say that “the 
transfer does not operate until this moment.” In this he was ably seconded in 1934 
by Mendonga, a Brazilian, another of the great writers of the civil law, although in 
1919 the Supreme Court of Brazil had unqualifiedly sustained the significance of the 


c. i. £. clause. 


F. O. B. and F. A. S. Contracts as Alternatives to C. I. F. Contracts 

The American shipper who wishes to take no risk that payment will be delayed 
while controversies over the goods are ironed out should consider shipment f. o. b. or 
f. a. s. instead of c. i. f. The terms c. i. f. and f. o. b. are similar in that title passes 
in either case upon delivery to the carrier; delivery to the carrier is delivery to the 
buyer, and after delivery to the carrier the risk is on the buyer. For purposes of the 
discussion here, f. a. s. is practically the same as f. o. b., the only substantial difference 
being that in the case of the former delivery is “free alongside” the vessel instead of 
“free on board.” The terms c. i. f. and f. o. b. are dissimilar in relation to the most 
essential feature of any contract—payment. This dissimilarity arises, not as a matter 
of law, but as a matter of practice. 

The c. i. f. contract is inherently an overseas contract. Its primitive significance 
suggests it as a contractual medium between a domestic seller and a foreign buyer. 
The f. o. b. contract is inherently a domestic contract. Its terminology bluntly indi- 
cates the termination of the transaction at the cars or at the port of embarkation. 
To be sure, there is nothing to prevent the tender of c. i. f. documents to an agent 
of the foreign buyer at that port of embarkation for payment, nor is there any rule of 
law which prohibits the tender of f. 0. b. documents abroad for the same purpose. 
The c. i. f. contract, nevertheless, has been built up as a medium of sales in overseas 
trade, and in all of the foreign litigated controversies coming to the writer’s attention 
the c. i. f. documents have been tendered abroad. The latter place naturally becomes 
the locus of any action by the seller against the foreign buyer. The American seller 
must sue before distant courts to recover his price or his damages for nonacceptance. 

On the other hand, the ordinary f. o. b. cars or f. 0. b. (or f. a. s.) vessel transaction 
is usually completed by a tender of documents for payment in this country, either upon 
arrival by mail of the documents at the bank or other agent of the vendor at the port of 
embarkation, or immediately after the goods have been loaded inboard or effectively 
laid alongside. Blind reliance on the c. i. f. contract, unless the latter is prepared with 
a full knowledge of its possibilities, may prove costly. Where the American manufac- 
turer is not desirous of investigating the peculiarities of this type of contract, the 
f. o. b. or f. a. s. form (for domestic use) may serve as a substitute. 


II. Derivery to ConsicneE Berore PaymMent* 

Certain cases have arisen in Latin American practice whereby the consignee may 
obtain possession of the shipment without first accepting or paying the draft even 
when the draft is attached to the shipping documents. For instance, under the 
previous Law of Customhouses of Venezuela it was expressly prohibited to bring 


* See CRAWFORD, TRADING UNDER THE Laws oF VENEZUELA (U. S. Dep’t of Commerce, 1937). 
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merchandise into the country “in search of a market” (en busca de mercado) or “to 
the order of the captain.” All merchandise had to be shipped to some specific con- 
signee named in the shipping documents. Furthermore, “to order” shipments were 
afforded no protection, and, in addition to being expressly prohibited, the captain of 
any ship carrying merchandise to order, and so declared in the manifests and bills of 
lading, was subject to a fine of 500 to 2500 bolivares. Moreover, he would be deemed 
the lawful consignee of the “to order” merchandise and would be compelled to pay 
a surcharge equal to 25% of the standard customs duties chargeable against the goods. 

The present Venezuelan Law of Customhouses expressly provides that the con- 
signee whose name appears in the consular invoice is the importer of the merchandise 
loaded for Venezuela, and for all purposes of the law he is considered to be the 
owner thereof. That shipments with draft attached may be removed from the 
customhouse irrespective of the draft is clearly seen from the text of Chapter VI, 
Section II, of the law, providing, in substance, that when the importer fails to receive 
a certified consular invoice, the customhouse, at his request, will issue him a certified 
copy of the corresponding invoice, in order that the importer may prepare his dec- 
laration. Thus, even though the Venezuelan consignee does not receive his copy, 
this having been sent to a bank with draft attached, he may, by following the pro- 
cedure outlined above, have the necessary copy made at the customhouse and 
withdraw the merchandise without either accepting or paying the draft. 

As a result of existing circumstances, many banks in Venezuela have refused to 
handle documents with drafts attached, recommending instead that merchandise be 
consigned to a reliable customs broker with instructions to deliver to the ultimate 
consignee only against presentment by the latter to the customs broker of a delivery 
order directed to the broker, with draft attached, and bearing instructions that the 
merchandise will be released to the ultimate consignee after acceptance or payment. 





III. Tue Latin American Straicut Sare® 

The United States manufacturer who distributes his products from branches or 
warehouses situated in Latin American nations will doubtless most frequently have 
occasion to sell to his Latin American customers directly without attempting to 
reserve a security interest by the use of documents of title. In connection with such 
straight sales, it will be important for him to know what remedies he may invoke 
against a delinquent buyer, or what remedies the Latin American buyer may assert 
against him. Knowledge of such remedies will be equally important when the 
United States concern is a purchaser in the Latin American market. 

In civil law, the protection afforded the seller (or the buyer) under a commercial 
contract of purchase and sale is usually referred to as a “right of the seller” (or of the 
buyer). The “remedy” is, in reality, the means by which the “right” is enforced. 

Of course, the seller or the buyer has his “remedies” in civil law. Under a c. i. f. 
contract the seller may sue for specific performance, that is to say, to compel de- 
fendant to accept the merchandise and pay the price, or, in ordinary sales, he may 
sue for his price or make use of the judicial deposit, described below, or seek such 
®See Crawford, The Contract of Sale in Latin America (1939) 6 Onto Sie das Foes 
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other remedies as the facts may warrant. The buyer, on the other hand, may sue for 
rescission, specific performance or for damages because of delay, or he may defend 
an action for the price when the thing delivered is not of the contract description. 
The preceding enumeration of “remedies” is purely informative, not exhaustive. 


Rights of the Seller 


Right of Sale: Latin American laws very generally confer upon the seller the right 
to sell the goods for the account of a defaulting buyer. Thus, if the Venezuelan 
buyer fails to perform his obligation, the seller has the right to cause the sale of the 
subject matter of the contract or to deposit it with an accredited business house, and 
in the absence of the latter, with a person of responsibility, all for the account of the 
buyer. The sale shall be made at public auction, or at the current price if the thing 
has a price on the exchange or in the market, through the medium of a dealer or 
broker, as the case may be, or, in the absence of both, through the medium of a 
person designated by the Court of Commerce (Juez de Comercio). The seller has 
the right to demand payment of the buyer of the difference between the price ob- 
tained and the price agreed upon in the contract, as well as indemnity for the 
damages suffered. On the other hand, if the Venezuelan seller fails to perform his 
obligation, the buyer has the right to buy the thing in the manner established above, 
for the account of the seller, and to be indemnified for the damages suffered. The 
contracting party who makes use of the above-described rights must give notice 
immediately to the opposite party. . 

Judicial Deposit: The judicial deposit in civil law (deposito y reconocimiento de 
efectos mercantiles) is a simple proceeding similar to deposits in court of American 
common law. We have seen that if the civil law buyer, without just cause, refuses 
to accept the effects purchased, the seller may sue for specific performance or 
rescission of the contract, making use of the judicial deposit of the merchandise in 
the first case. If, as a consequence of such circumstances, or for any other analogous 
cause, it becomes necessary to deposit commercial effects, the party so moving ad- 
dresses a petition in writing to the court (usually the Court of Commerce), giving a 
complete description of the things whose deposit is sought, and designating the 
person who is to act as depositary. The latter must be (under Cuban law) a 
matriculated merchant, if there is one in the place, or when none is available, a tax- 
payer who pays so large a contribution that the court will accept him as a guarantor, 
taking into consideration the value of the deposit and the conditions in the locality. 

In any case, it lies within the discretion of the court to evaluate the guaranty given 
by the depositary designated by the party moving the deposit; if the court believes 
another should be appointed, he will do so, subject to the provisions of the law of 
civil procedure. 

Vendor's Lien: The civil law also provides for a vendor’s lien. As long as the 
effects or merchandise remain in possession of the seller, the latter has the right to 
retain them until full payment of the price with interest. The vendor’s lien holds 
good even in case of the bankruptcy of the buyer. 
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Stoppage in Transit: If, between the date of the contract and the moment of 
delivery, the assets of the buyer have notoriously decreased, the seller is not bound to 
deliver the thing sold even though he has granted a period of time for payment, 
unless sufficient security be given. During the course of the voyage and even after 
its arrival at destination, if still found in stations, warehouses or docks, the merchan- 
dise may be réplevied by the seller where the buyer requests a creditors’ agreement 
or is adjudged a bankrupt. 

Determination of Quality: According to Argentine practice, when the sale is 
made by samples or by a quality “known in the uses of commerce,” then, if the buyer 
refuses to accept the goods for lack of conformity, they will be examined by experts, 
who, taking into consideration the terms of the contract and comparing the goods 
with the samples, will declare whether the goods are fit for acceptance. If the dec- 
laration is in the affirmative, the sale will be treated as consummated, the goods re- 
maining for the account of the buyer; if to the contrary, the contract will be rescinded 
without prejudice to a claim for damages accruing to the buyer by reason of special 
agreements entered into with the seller. 


Rights of the Buyer When Goods Are Defective or Damaged® 


In the sale of things not in sight and which are to be remitted to the buyer by 
the seller, a condition which terminates the principal obligation is always understood 
as stipulated in case the thing may not be of the agreed quality. Moreover, in all 
purchases of things not in sight or which cannot be classified according to a quality 
“determined and known in commerce,” the reservation to examine them and freely 
rescind the contract if the goods do not suit him “is presumed in the buyer.” He also 
has the same faculty if he has reserved to himself, by an express clause, the right to 
try the goods purchased. In either case, however, if the buyer delays the examination 
or trial more than three days after notice by the seller, his right is of no legal effect. 

Risk of Loss or Deterioration: Under modern civil law, unlike the Roman law," 
the loss or deterioration of the subject matter before its delivery by an unforeseen 
accident or without negligence on the part of the seller, enables the buyer to rescind 
the contract, unless the seller has become a depositary of the merchandise, in which 
case the liability of the seller is limited to that arising from the contract of deposit. 
This is similar to our bailment, and arises when the buyer, without just cause, refuses 
to accept the thing purchased. The seller may then demand performance or rescission 
of the contract, depositing the subject matter judicially in the first case. The judicial 
deposit may also be utilized by the seller whenever the buyer delays taking charge 
of the merchandise. In such cases, the expenses originating from the deposit will run 
for the account of the party at fault. 

Even where there has been no judicial deposit, the risk may be transferred to the 


® See Crawford, supra note 5. 

™Under Roman law, the “risk of the thing sold immediately passes to the buyer, even though the 
thing has not yet been delivered to him. Therefore if a slave die . . . or a house be destroyed wholly 
or partly by fire . . . the loss falls upon the buyer, who must pay the price, even though he has not 
received the things. For the seller is not liable for anything which happens without his fraud or 
negligence.” 
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buyer. Thus, under Cuban law, the damages and shrinkage of the subject matter 
after the contract has been perfected and the seller has the goods at the disposal of 
the buyer, in the place and at the time agreed upon, run for the account of the buyer 
except in cases of fraud or negligence. 

On the other hand, the damages and shrinkage which the merchandise may 
suffer, even by a fortuitous happening (caso fortéito), run for the account of the 
seller if the sale has been made according to number, weight or measure, or where 
the thing sold is not certain and determined by marks or signs which identify it; if, 
by express agreement or commercial usage, taking into consideration the nature of 
the thing sold, the buyer has the right to inspect or examine it beforehand; or if the 
contract contains the provision that delivery will not be made until the thing sold 
acquires the conditions stipulated. In any case, if the things sold perish or deteriorate 
while they are under the control of the seller, the latter must return to the buyer 
the part of the price already received. 

Lesién: In conformity with the thesis of modern civil law contract of purchase 
and sale, commercial sales will not be subject to rescission because of lesién. The 
latter has a meaning peculiarly its own, other than that usually ascribed to it in the 
ordinary dictionary. It is suggested that the nearest approach to a correct translation 
into English would be “partial failure of consideration.” Lesién is defined by 
Escriche as “the damage or prejudice which is caused in contracts for a valuable 
consideration, and especially in purchases and sales, by not making them in their 
just price.” 

There were two degrees of lesién under early Spanish law, lesién enorme and 
lesién enormisima. ‘The former is the degree of damage suffered by “having been 
deceived in something less than the half of the just price”; the latter, “in much more 
than the half of the just price.” However, the Jesién must be accompanied by deceit 
(engato); upon proof of the lesién and the deceit, the injured party may claim the 
return of the “excess of the just price which the thing had at the time of the sale, 
or that there be given back what is lacking up to this, or that the contract be rescinded 
and annulled, each one taking what he gave to the other.” 

Statute of Limitations:® The buyer who at the time of receiving the thing sold, 
examines it to his satisfaction, has no right of action for recovery against the seller 
for a defect of quantity or quality. However, the Cuban buyer, even after taking 
delivery, has his right of action against the seller for a defect in the quantity or 
quality of merchandise received in bales or packed, provided he bring his action 
within four days after date of receipt, and provided further that the damage does 
not arise from a fortuitous happening, an inherent defect (vicio propio de la cosa), or 
fraud. In such cases, the buyer may elect as to rescission or specific performance, 
holding the seller liable for the damages caused by the defects or shortages. Never- 
theless, the Cuban seller may avoid such a claim by insisting that the inspection for 
quantity and quality be made by the buyer in the act of delivery. 

The buyer who fails to file his claim for hidden defects (vicios internos) usually 


® See Crawford, Venue of the Action Ex Contractu in Latin America (1941) 15 U. oF Cin. L. REV. 277. 
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within thirty days after delivery loses all right of action to recover against the seller 
for this cause. However, the party who has proceeded with malice or fraud must 
respond for the damages thus caused, without prejudice to the corresponding crim- 
inal proceedings, and in every commercial sale, the seller is bound to respond to the 
buyer for his warranty of title, peaceful possession, and against hidden defects. 


IV. Tue InstaLMent SALE 

The United States manufacturer or distributor engaged in the sale of goods which 
are customarily sold in this country under conditional sale or chattel mortgage con- 
tracts will not find available in Latin America the same legal implementation for 
instalment selling which has been developed in the United States. Typical of the 
legal devices resorted to in Latin American instalment sales are those used in Argen- 
tina and Venezuela, which are briefly described below, together with a reference to 
the legislation in Chile and Mexico in aid of the instalment seller. 

Argentina:® In an instalment or conditional sale two questions immediately arise 
under Argentine law, the first involving the legality of such an agreement as between 
the immediate parties, and the second, the rights of the vendor as against third 
parties. There are no references in the Argentine Code of Commerce providing for 
a transaction of this type, and the Argentine Civil Code prohibits it. Argentine 
vendors have consequently resorted to a form of hire-purchase agreement with the 
payments described as rentals; however, the validity of the hire-purchase agreement 
in Argentina has yet to be definitely determined by the courts. As a result, Argentine 
conditional sales should be based upon sufficient security for the purchase price and 
should be supervised by competent counsel. 

Because of dissatisfaction with the hire-purchase method of selling, distributors in 
Argentina were quick to attempt reliance upon the supposed advantages of Law No. 
8644 of October 19, 1914, known as the law of prenda agraria, in reality, an agricul- 
tural pledge. However, the legislative background of this law proves conclusively 
that it was intended to cover only agricultural machinery and not things ordinarily 
sold to consumers at large. As a consequence there have been conflicting judicial 
decisions both as to the legality of the subject matter and the protection of the vendor 
against third-party claimants under sales contracts based on this law. It is therefore 
necessary to take every precaution in making sales under its provisions. 

Venezuela:'° As a matter of actual commercial practice, we find six forms of 
contract or medium by means of which things are sold in Venezuela subject to the 
reservation of title. They are: 

1. The simple invoice, at the foot of which appear the conditions of the sale; the invoice 
is supported by a series of drafts drawn by the vendor against the vendee and accepted by 
the latter. 

2. The formal contract of conditional sale, executed by a merchant, and supported by 
a series of drafts drawn to the order of the vendor. 

3. The formal contract of conditional sale, executed by an acceptance corporation and 
supported by an adequate number of bills of exchange issued by the vendor and accepted 
by the vendee. 

® See CRAWFORD, TRADING UNDER THE Laws OF ARGENTINA (U. S. Dep't of Commerce, 1935). 

2° See CRAWFORD, Op. cit. supra note 4. 
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4. The lease contract, with space provided for a contract of guaranty or surety. 
5. The pure and simple lease contract without the supplementary contract of guaranty, 


but supported by drafts or promissory notes. 
6. The special form of lease contract used by motor car distributors, supported by drafts 
issued by the vendor-lessor against the vendee-lessee and accepted by the latter. 


As a matter of legal theory, in the sale of movable property on the instalment plan 
there is no law in Venezuela which absolutely guarantees the rights of the vendor 
when the thing sold has been delivered to the purchaser. It is customary to make 
use of some one of the forms described above as the legal foundation of the Ven- 
ezuelan conditional sale, but if the purchaser has transferred the thing to a third 
party for value without notice, or has given it in payment of a debt, or has been 
declared bankrupt, the legal position of the seller is seriously vulnerable. 

Chile and Mexico: Chile has specifically legislated on the subject of the condi- 
tional sale and the industrial pledge, whereas Mexico has modernized its Civil Code 
to admit the conditional sale and to give protection against third-party claims, 
provided the contract is registered. However, since the individual states of Mexico 
are autonomous, similarly to the states of the United States, reference must be had 
to the respective state laws before committing one’s self to a conditional sale in 


Mexico. 
V. VENUE AND CHoIce oF Law 1n Contract LiticaTion?4 


When a contract of sale is entered into between a seller (or buyer) in the United 
States and a buyer (or seller) in Latin America, questions will arise, in the event of 
controversy leading to litigation, as to which law should govern such litigation and 
where it should take place. In the answer to these questions, much may depend on 
where the place of contract is found to be or whether there has been a place of 
performance, a place of trial, or a special domicil stipulated in the contract. 

Place of the Contract: According to Clovis Bevilaqua, the famous Brazilian jurist, 
the determination of the place where the contract was concluded is of the utmost 
importance in private international law because on it depends the law to be applied 
to the juridical relations of the parties. This brings about a decided conflict of laws 
in answering the question: Where was the contract perfected? To determine this 
one must ask: When was the contract perfected? A conflict may be found even within 
the respective codes of the same country. The Mexican Civil Code of 1928 provides 
that the contract is formed at the moment in which the proponent receives the 
acceptance, whereas the Mexican Code of Commerce holds to the theory of trans- 
mission appearing in the Spanish Code of Commerce of 1885, viz., the contract is 
perfect as soon as the correspondence is answered accepting the offer. Thus, in 
Mexican commercial law a mercantile contract is perfect as soon as the offer is 
accepted by the offeree, although in Mexican civil law the contract is perfect only 
when the offeror receives the acceptance. 

Place of Performance: The civil law theory is that the designation of the place of 
performance is equivalent to a submission of the parties to the courts of that place. 


11 See Crawford, supra note 8. 
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The civil law theory of venue based on performance goes far beyond the common 
law, actually laying the venue of the action at the place of perforniance of the contract 
in preference to any other forum, irrespective of the domicil of the defendant, unless 
otherwise stipulated, whereas the trial court under the common law merely presumes 
to apply the law of the place of performance. 

The civil law method is the simpler of the two. Where the place of performance 
is discernible from the contract, either party knows where he may bring his action; 
he does not have to pursue his defendant who, under the thesis just described, submits 
himself to the courts of the place of performance when he signs the contract. It is 
not required that the contract recite “this contract is to be performed in such and 
such a place.” It is sufficient if the place of performance can be ascertained from the 
context. 

Submission of the Parties: Probably the most satisfactory method of insuring 
the territorial jurisdiction most advantageous to the parties, or to one of them, either 
in civil law or under the common law, is to insert a clause to the effect that the courts 
of such and such a place shall have jurisdiction over any controversies arising from 
the contract, or by voluntarily naming a special domicil for purposes of the contract. 
A civil law court is competent to take jurisdiction of any civil action if the parties 
submit themselves expressly or tacitly. Such a submission, however, may be made 
only to a court having jurisdiction of the same class of controversies and in the same 
grade. 

Domicil: Under civil law contract practice, it is generally permissible for the 
contracting parties to name a special domicil for purposes of the contract. A domicil 
for a determined transaction having been stipulated by the parties, the latter may 
submit the controversies arising therefrom to a competent court of the domicil desig- 
nated. But where the debtor has waived his domicil he may be sued wherever he 
may be found, thus placing the latter in the same situation as a defendant who has 
no known domicil or residence. 

* * * * * * 

“The painter works with a great palette of colors, the etcher, with lines and lights 
and shadows, the musician, with majestic chords and lilting melodies, but the law- 
giver must confine himself to words, words, words. . . . Although it is impossible by 
its nature for the law to be exact, it is not at all impossible for it to be precise about 
the words it uses. And for a lawyer to attempt anything less than precision is to go 
the way of chaos.” Verbum sapiens! Do not rely upon the American doctrine of 
stare decisis as a sort of juridical robot to prosecute your client’s suit abroad when, 
in many cases, it might have been avoided. Convince your client, when he is about 
to enter into a c. i. f. sale, that the letters “c. i. f.” at the top of the contract form is not 
all he needs for protection. Remember the civil law theory that the court of the 
place of performance has preferred jurisdiction over any other court in the absence 
of contrary stipulations. Remember that the place of the contract in civil law is 
of greater importance than under the common law, and arrange your contract 
accordingly. 
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This article is intended as a practical guide for the North American manufacturer 
or merchant who contemplates embarking for the first time on business ventures in 
the Latin American republics to the south.’ It is not a digest of tax laws or pro- 
cedure, nor can it serve as an index or bibliography on Latin American tax laws. 
Such a work would require volumes and many months to prepare. After it was 
finished, it would be of doubtful practical value, since the tax laws of the various 
Latin American countries are constantly changing, not only in their text but in their 
interpretation and application; by the time such a work was finished, it would be 


out of date. 
In considering any matters affecting Latin America it must be remembered that 


it is divided into twenty entirely independent republics (not to mention the various 
colonies and dependencies controlled by European powers), each with its own 
political and historic heritage and with its current policies materially influenced by 
understandable nationalistic aspirations to become economically independent. Each 
of these countries is sub-divided into states or provinces,? and these into other 
political sub-divisions corresponding generally to the counties, municipalities and 
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Idaho, Minnesota and New York Bars. Partner in charge of foreign law, Reid & Priest, Attys., New York 
City. Author of Practical Aspects of Taxation in Latin America (1940) 18 Tax Mac. 539, 590, 621, 685, 
689; Recent Trends in Regulation of Public Utilities in Latin America (1941) ProcEEDINGs oF HAVANA 
CONFERENCE OF INTER-AMERICAN Bar AsSOcIATION, also published in Economia y Finanzas (Santiago de 
Chile) July, Aug., Sept., Oct., 1941. 

In collaboration with Mr. Frank Mackenzie, New York City; Dr. Miguel Sussini, Buenos Aires; Mr. 
Reece Hatchitt, Rio de Janeiro; Mr. Thomas Perry, New York City; all of whom have contributed ex- 
tensively to this article. We are also indebted to the consuls and other diplomatic representatives of many 
Latin American countries, who have been most helpful. 

* For excellent summaries of commercial laws in many Latin American countries, we recommend an 
admirable series of pamphlets published by the Bureau of Foreign and Domestic Commerce, U. S. Dep’t 
of Commerce: Trading under the Laws of Argentina (1935); of Brazil, (1938); of Mexico 
(1935); of Peru (1930); of Venezuela (1937). However, as will be noted, some of 
these pamphlets were published some years ago and, therefore, inquiry should be made to check sub- 
sequent changes in the laws. Also of interest are the following pamphlets, all recently published: Prepar- 
ing Shipments to Venezuela; to Argentina; to Nicaragua; to Peru. For information 
bearing on the expense of maintaining an office abroad, see: Living and Office-Operating Costs in 
in Puerto Rico; in Trinidad. The Department of Commerce also issues ‘The 





























Colombia; 


Foreign Commerce Weekly” in which appear, from time to time, excellent digests of Latin American 


commercial laws. 
? E.g., Argentina has 14 provinces, one federal district, and 10 territories; Brazil, 20 states, one federal 
district, and one territory; Chile, 25 provinces; Mexico, 28 states, one federal district, and two territories. 
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other sub-divisions of an American state. As in the United States, each of these 
various sub-divisions usually has taxing power. Likewise, most of the innumerable 
varieties of taxes known to us are found in Latin America and the tax structure in 
some countries is, if possible, even more complicated. A study of the tax laws and 
procedure of the United States and each of its states and territories and their political 
sub-divisions would not be as arduous a task as one for Latin America. 

It will thus be easily understood that, within the limited space alloted to this 
article, it is impossible to do more than indicate for what and where to look in 
approaching tax problems in our sister republics to the south. In choosing illustra- 
tions for the various points covered in this article, laws and precedents have been 
drawn from the countries with which the writer or one of his collaborators is most 
familiar. This by no means should be understood, however, as in any way minimiz- 
ing the importance of the other countries or of their commerce. Finally it should be 
noted that, although European possessions and particularly the Dominion of Canada 
play an important role in hemispheric trade, they are not within the scope of this 
article. 


GENERAL CoMMENTS ON LATIN AMERICAN Tax Laws AND THEIR ADMINISTRATION* 
Source of Authority to Tax 


Authority to tax in Latin American countries is generally derived from the 
national constitutions. As in the United States there is usually considerable over- 
lapping of taxing authority between the national, state, and other taxing jurisdictions. 
For example, in Mexico some of the states impose their own sales taxes which are in 
addition to the Federal Sales Tax.5 However, there, as in most Latin American 
countries, the octroi® is prohibited by constitutional provision but frequently (as is 
the case with us) it is evaded by obvious subterfuges. In Brazil the states may levy 
export taxes on goods produced therein up to 10% ad valorem. Brazil has a specific 
constitutional provision against double taxation; whenever the national government 
imposes a tax, similar taxes by subordinate jurisdictions are excluded." 


In some cases taxes are levied by the national or state governments and then 
distributed in accordance with law between other political sub-divisions. For example, 
in Brazil the states levy taxes on industries and professions, the proceeds of which 
are shared equally by the states and municipalities. In Uruguay the national govern- 
ment collects all real estate taxes but 75°94 must be turned over to the municipality in 
which the property is located. 


®° Thus citations to laws, etc., in the text and footnotes are merely illustrative and not intended as 
exhaustive. There is appended to the article a brief bibliography listing the principal primary and 
secondary sources for a number of Latin American countries. 

“For a more complete discussion of this topic, see the author’s Practical Aspects of Taxation in Latin 
America (1940) 18 Tax Mac. 539, 590, 621, 685, 689. 

5 Some states have sales taxes, while others tax invested capital engaged in active business operations. 

* Imposition of taxes upon goods in transit from one subordinate political entity to another. In China 
such tax, imposed at provincial frontiers, was called “likin.” It is really an internal customs levy. 
* Fed. Const. art. 24. 
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Argentina offers an interesting, if not the sole, example in Latin America of a 
contractual arrangement (approved by law) between the national and provincial 
governments establishing the basis for sharing certain tax revenues, thus in effect 
limiting by treaty the constitutional taxing rights of the province. Chile represents 
the outstanding example of a country which has prohibited all taxation by munic- 
ipalities, the taxes being levied by the national government and distributed according 
to law between the national, municipal, and other political sub-divisions. 


Multiplicity of Tax Laws 

In recent years there has been a marked tendency in Latin America to impose 
separate sales, income and other taxes, for specific purposes. This has resulted in 
great multiplicity and confusion of tax laws. Thus, instead of merely amending 
existing tax laws to produce a needed increase in revenues, a new tax of the same 
nature as one already existing is often imposed to cover a designated expenditure. 
For example, the “patriotic tax” of Ecuador,® Cuba’s Economic Emergency Law 
of 1931,® and the special taxes imposed in Chile for the benefit of survivors of the 
Chillan earthquake in January, 1939.'° 

As a result of this tendency to enact tax legislation piecemeal without codifying 
or revising it periodically, there is often an unbelievable multiplicity of similar taxes. 
A glance at the following bills for duties and other taxes on an imported cargo 
valued at 605 pesos gold and taxes on a moving picture theater with monthly gross 
revenues of 40,000 pesos, legal currency, in Chile’ will illustrate this point. 


Actua Bit ror Import AND OTHER Dutizs PayaBLE oN AccouNT OF CONSIGNMENT OF 
605 Gop Pesos Vatu, Gross WeicHT 150 KiLos 


Pesos 
SN S553 5 Milas Gaunt shT dey case Own hs eV baa ee sak EER $ 300.00 
ES v.55 5 -4as SAV oe SEN ANSE aed had gve bATS TNS 44 SESE A 18.00 
a ak ce iG bass FANG 4k bak Ah > make oA SAO BARS EME H 0.20 
eck tha Waus we bho see buds achuns ahs sesh Sancowes’ 21.20 
EE a eee fe cok Sea nn $5 o.3S SAG WAR SHEL ARS OES see a5 a0 30.00 
ES hare errs ti nee ees war tee Pear eee 5.00 
$ 374.40 Gold 
Pesos 
Surcharge—300% (because of depreciation of paper peso) ............... 1,123.20 
1,497.60 
NE 5 TES CLUS EREENCTSD AEA a2 ARERR ONE G OS aos Rede eE NR. 391.80 
pe AE A RON re re ene rere Che ee Dey: $1,889.40 Paper 
Pesos 


® Introduced by decree No. 386 of 1936, later doubled by decree No. 339 of Aug. 1937. There are some 
49 documents listed in art. 3 on which patriotic stamps must be affixed. 

® Ley de Emergencia Econémica de Enero 28 de 1931. The purpose of this law is similar to the 
“patriotic tax” of Ecuador described in the preceding note. 

7° Ley No. 6334 de 1939. 

11 The gold peso equals, approximately, 12 cents U. S. gold; the legal currency peso, approximately, 
3 cents U. S. legal currency in free exchange. 
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Taxes (Exc.upinc Property Taxes) PayaBLe By Movine Picrure THEATER WITH 40,000 
Pesos PER MontH INCOME 


Monthly Fiscal and Municipal Taxes: 


Pesos 
og Wn Gees SROUNINS COT, OM Mullery CICETE) ... ... wk cece cee e nes cases $3,150.00 
1% for Symphony Orchestra (whether used or not) ................0000 eee ee 350.00 
6 2S aw cake tebe ss enawee es ceteebete sen 1,299.50 
ee Sic Ub, ieee yds nk vase sce 'eiaakeeaystauiene 560.00 
9-475 G0 imvoices, spate parte, equipment, cfc. ............ 25s cescesccccnces 175.00 
EE ee re ere er eer 180.00 
ee ND 6 cing nk ek gine bewhndans cineseg lense outans 132.00 
Municipal taxes: 

For every one thousand programs (2.- pesos per day) .............-.6-.00-005. 60.00 

For boardbills in the streets (228.- pesos per semester) ..............0s00ee00s 38.00 

Par ehectric sigas (Go- pesos per SCMNCSTET) .... 5... ccc ect e ect c ce cenns 10.00 

Fiscal taxes: 

Social laws (employees contribution and gratification) ...,................... 1,214.91 

Income tax (upon estimated yearly net earnings of 18,000 pesos) .............. 154.00 
ES Cy RA ah avec she U eRe Raney he SkanMe tis < dunk awine abana RR $7,301.41 


Procedure for Contesting Tax Assessments)? 


The methods of contesting claims for taxes naturally vary from country to coun- 
try. However, speaking generally, the following are basic points to be considered 
where a tax liability is asserted which is believed to be unfounded: 

a) A petition for review should first be presented to the tax or other administra- 
tive authorities having charge of the application of the particular tax in question. At 
the same time, the amount of the tax should ordinarily be paid or, in the few cases 
where the law permits, deposited with or guaranteed to the government or 
agency named by law for that purpose. Sometimes, it is possible to contest the tax 
without making payment, deposit or guarantee, but this is usually a very dangerous 
procedure since penalties and fines accumulate at a very rapid rate. While it is 
true that even if the contestant is unsuccessful in his appeal before the tax authorities 
or the courts, penalties and fines may sometimes be waived, there is no guarantee 
that this will be done even where the law authorizes condonation; and the larger the 
amount of the accrued fines and penalties, the more unlikely it is that they will be 
condoned. Ordinarily such fines and penalties equal the amount of the tax in any- 
where from one to three years, and since usually at least this long will be consumed 
in litigation, it will-readily be seen how much danger is involved in permitting their 
accumulation. (In Uruguay, failure to attach stamp taxes where required by law, 
authorizes the imposition of a penalty of ten times the amount of the tax.) The 
danger is even greater, where, as is the case in several countries, the citizen, (e.g., 
Chile and Guatemala) or public official (e.g., Brazil) who gives information leading 


78 For more detailed discussion of the various points mentioned under this heading, see Ford, supra 
note 4. 
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to the collection of back taxes shares in the fines and penalties and sometimes even 
in the taxes thus collected. 

b) If the appeal to the administrative authorities is not successful, then the matter 
may be taken to the courts. Sometimes a direct appeal is permitted to the administra- 
tive or regular courts, whereas in other cases a new proceeding must be initiated. In 
cases where the law does not require previous payment and the taxpayer has elected 
not to pay the taxes, he may wait until action is brought by the government for their 
collection and defend in that proceeding. However, even in such cases the taxpayer 
may still be subject, at the discretion of the government, to an order for immediate 
payment, deposit or furnishing of security for the payment of the taxes or to penal 
interest and fines if he loses the lawsuit. It should also be noted that in some 
countries delinquent taxpayers are precluded, under certain circumstances, from 
performing many civil acts, such as the execution of public deeds, so that even though 
the taxpayer cannot be directly forced to pay the taxes until the litigation is com- 
pleted, as a practical matter, if he is engaged in business in the country, he will find 
it necessary to make payment, deposit or guarantee thereof. 

As examples of procedure for contesting tax claims, brief reference may be made 
to Brazil, Colombia and Argentina. 

In Brazil, if federal taxes are involved, the taxpayer may appeal to one of the 
taxpayers’ Councils. However, unless the amount claimed is paid or guaranteed by 
pledge of property or by a deposit of the amount in controversy the delinquent tax- 
payer cannot purchase stamps, dispatch merchandise through Customs or have other 
official dealings with any agency of the Government. The Federal Council (not yet 
functioning, however) may of its own initiative or at the request of a taxpayer order 
the suspension of a state tax covering the same field as a national tax. 

In Colombia a taxpayer may appeal against an assessment to the Chief of the 
Tax Department. The appeal will receive scant consideration unless proof of pay- 
ment is attached. From a decision of the Tax Department, the taxpayer may appeal 
to the Contentious-Administrative Courts.1* From the latter, appeal may be had to 
the Council of State. In Argentina a taxpayer may appeal to the Ministry of Finance, 
asking for refund of the alleged excess which he has been required to pay by the 
Tax Department. If the Ministry fails to reach a decision within nine months (four 
months in cases involving sales taxes) or if it renders a decision adverse to the tax- 
payer, the latter may initiate a claim against the government in the courts. In 
practice, the taxpayer should pay the amount in controversy and then proceed against 
the Tax Department. Where the latter fails to issue a ruling within four months, 
the taxpayer may have recourse to the Federal Courts. But if the department renders 
a decision within that period, the taxpayer must begin action within fifteen days 
or lose his rights. 

c) Reliance upon statutes of limitation as a defense against collection of back 


8 7.e., tribunals having jurisdiction over disputes between the state and its citizens or other private 
persons. - 
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taxes is an uncertain protection. These statutes are frequently for very long periods, 
sometimes as long as thirty years or more. Frequently the statutes only start to run 
after returns have been filed by the taxpayer’* or the matter otherwise brought to 
the attention to the government, and even then only in case there was no intention 
to evade payment of the tax by withholding information or otherwise. It is thus 
readily seen that it is very easy for the courts to find an excuse for saying that pre- 
scription has never started, particularly since, as regards most kinds of taxes (other 
than income taxes), no return need be filed by the taxpayer or other act done which 
might be said to put the government upon notice. Even in the case of income taxes, 
acts frequently take place which give rise to tax claims on non-recurring income but 
which are likely to be overlooked in preparing the ordinary returns covering recurring 
earnings.?® 

d) Another source of danger is too much reliance on advance rulings from the 
tax authorities as protection against possible tax liability.1* This is a matter in con- 
nection with which great care must be exercised. In most countries there is no 
provision in the laws for such consultative rulings and, therefore, even though the 
authorities may be inclined to give an opinion, it usually has no legal validity. In 
some cases, such as in Chile and Brazil, there is provision for rulings,’* but as a 
rule they have no validity except in the particular cases to which they are directed 
and, in fact, are frequently disregarded in later cases. In other countries, such as in 
Mexico, rulings may be obtained but they are subject to reversal on application by 
the government to the Fiscal Court.’® In general it may be said that advance or 
advisory rulings are chiefly of value as good arguments for avoiding penal interest 
and fines, should tax liability later be asserted, but too much reliance should not be 
placed thereon, particularly where the amount of possible tax liability is large. 


Tax Exemption for New Industries 

Many Latin American countries contain somewhere in their laws provisions for 
tax exemption in a more or less limited form for new industries. Even where such 
provisions are not contained in existing laws, a new industry contemplating invest- 
ment of a substantial sum of foreign capital can often obtain by special law a limited 
degree of tax exemption for a period of years. This is a matter which should be 
carefully studied where new industries are proposed tc be established. 

However, sometimes, as in Brazil, a very indefinite distinction is made between 
payments related to some actual or theoretical benefit or service rendered by the 
government (e.g., water, telegraph service) called “taxas,” and true taxes, called 
“impostos.” Therefore, an exemption from taxes (impostos) may be largely nullified 
by imposing charges which are really “impostos” but which are called “taxas.” 


** See decision of the Supreme Court of Chile in Sociedad Ferrocarril de Aguas Blancas, May 14, 1940, 
La JurIsPRUDENCIA AL Dia (1940) 185. In Argentina, however, it appears that prescription runs from the 
date the taxes are due. 

*°For more detailed discussion of capital gains and losses under income tax law of Chile, see Ford, 
supra note 4. 16 See ibid. 

*T Brazil: Law 202 of March 2, 1936, art. 16; decree 1137 of Oct. 7, 1936, art. 64; Chile: Law 5686 
of 1935, arts. 4, 5. 18 Fiscal Code, arts. 10 and 160, §VII. 





782 Law anp ConTEMPORARY PROBLEMS 


In Guatemala, exemption may sometimes be obtained from import duties on the 
initial plant and machinery required by the industry. Occasionally raw materials 
also are allowed to be imported without paying duty. Any arrangement of this sort 
must be made with the Ministry of Finance which has jurisdiction over all tax 
matters. Mexico will sometimes lighten the tax burden on infant industries. For 
example, the Mexican Diario Oficial of April 11, 1941, contains an authorization 
granting tax exemption for five years to certain specified industries. The exemptions 
cover the importation of machinery and various taxes. In Panama, no advantage is 
accorded the importer who brings in semi-manufactured articles with the purpose 
of assembling them in Panama. 

In December 1938 the province of Buenos Aires enacted an interesting law grant- 
ing not only to new industries, but also to existing industries, exemption from the 
taxes established between January 1, 1939, and December 31, 1948, and from any 
increase in then existing taxes, provided such industries could comply with certain 
prerequisites. Among these are the following: 

1. To have no unpaid indebtedness to the Government; 
2. To waive all judicial or administrative claims in connection with taxes; 


3. To have 70% of their employees Argentinian; 
4. To prefer Argentinian raw material where its quality and price are equal to that of 


imported material. 

Title 17, Section 4 of the Transitory Provisions of the new Cuban Constitution 
provides an interesting stimulant for those willing and able to pioneer new indus- 
tries.1® Costa Rica encourages new capital through Law 36 of 1941. 


Taxes AFFECTING THE TRAVELLING REPRESENTATIVE 


The yeast which leavens all trade, hemispheric or world-wide, is that modern 
counterpart of the Phoenician merchant—the travelling salesman. Before the sales- 
man (or other traveller) may enter another country he must, of course, get leave 
from the appropriate authorities of the nation concerned. Often this entails a money 
deposit, almost always a visa, and the fulfillment of certain other requirements before 
permission is issued. As these conditions frequently change, up-to-the-minute infor- 
mation should be obtained from the nearest Consulate of the country to which 
interest attaches. Also of use is the “Official Steamship & Airways Guide Inter- 
national.” 

Sometimes a country will differentiate between naturalized and native-born 
United States citizens.2° Mexico will admit as commercial travellers only those 
visitors who intend to appoint, or consult with, distributors in Mexico. It is thought 
that there are already enough actual or potential salesmen of Mexican citizenship 
within the republic. 


*° Patentes de Introduccion Industrial. Opportunities for imported capital in Colombia are ably out- 
lined in Bayon, Exchange Control in Colombia, Proinco (Bogot4, April 1941) 38. 

2° Colombia makes such a distinction between individuals born in the Latin American republics and 
subsequently naturalized in the United States and other naturalized United States citizens. The latter pay 
higher deposits at ports of entry and must also obtain special permits. 
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Are the all-important sample cases of the salesman subject to customs duties? 
Here the procedure varies, as might be expected, from country to country. The 
general rule, however, makes all samples, whether sent directly or accompanying the 
traveller, dutiable.? Exceptions are sometimes made where the samples have in 
themselves no commercial value, or have been rendered useless. Punching holes in 
the soles of shoes, mutilation of cotton fabrics by deep gashes, filing off a revolver 
barrel, removal of the metal foil attached to a stopper on a perfume bottle, would 
probably exempt such articles from duty. 

Where samples are of commercial value a bond is usually required.?? The bond 
may be cancelled upon re-export of the goods within a certain period (usually from 
six months to one year). Duly licensed customhouse brokers can often furnish bond 
(as in Colombia) and sometimes a reputable merchant (as in Chile and Brazil). 
Mexico appears to make no provision for a bond; the full duty must be paid. In 
Guatemala the bond has to be made out in a sum equal to the equivalent duty. If 
a bond cannot be arranged, the salesman will have to pay the regular duty. 

The salesman usually will have to pay duty on all advertising matter—circulars, 
cards, catalogues, pamphlets, prospectuses, posters, and calendars—brought in for 
complimentary distribution. 

After complying with customs regulations and the passport control the salesman 
will, in many instances, have to register with the appropriate authorities. Most Latin 
American countries also require that a commercial salesman procure a license before 
doing business. Fortunately, the issuance of commercial licenses, in many of the 
countries, is regulated by treaty. Such a treaty is the “Convention Facilitating the 
Work of Travelling Salesmen” signed by the United States of Venezuela and the 
United States of America at Caracas, July 3, 1919.2* All persons interested in hem- 
ispheric trade should study carefully this treaty, for it is the prototype of many 
others.2* Briefly, Article I provides that commercial travellers of one of the high 
contracting parties may engage in business within the territorial limits of the other 
“on obtaining from the latter, upon payment of a single fee, a license which shall be 
valid throughout its entire territorial jurisdiction.” Article IV allows the free entry 
of samples “without commercial value” and “samples marked, stamped, or defaced, 
in such manner that they cannot be put to other uses.” Article VI declares: “All 
customs formalities shall be simplified as much as possible with a view to avoid 
delay in the despatch of samples.” Obtaining a license in countries having this kind 
of treaty presents few difficulties. 

In countries not covered by treaty, license fees may be prohibitive. In the Argen- 


*1 However, Cuba allows free entry of felts and fabrics upon meeting certain requirements as to length 
and breadth. The Cuban tariff also exempts articles of a scientific or industrial character brought in for a 
limited time for demonstration purposes. 

2 F.g., in Argentina, Brazil, Chile, Costa Rica, Guatemala and Venezuela. 

28 3 Matoy’s Unirep StaTEs TREATIES (1910-1923, SEN. Doc. No. 348, 67th Cong., 4th Sess.) (1923). 

*4 Colombia (signed Bogoté, Aug. 4, 1922), Guatemala (signed Washington, Dec. 3, 1918), Panama 
(signed Washington, Feb. 8, 1919), Paraguay (signed Washington, Oct. 20, 1919), Peru (signed Lima, 
Jan. 19, 1923), Salvador (signed Washington, Jan. 28, 1918), Uruguay (signed Washington, Aug. 27, 
1918). 
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tine, for example, a traveller who sells by sample must obtain a separate license from 
every province and territory through which he journeys. The grand total of such 
payments has been estimated at M$N 6000 (equal roughly to $1400). Accordingly, 
the traveller may be forced to sell by catalog from headquarters only or work with 
one of the large importing houses of Buenos Aires, which themselves maintain 
agencies throughout the country. 

Upon leaving some countries the salesman will have to pay a tax on his ticket 
which often may be avoided if he has purchased a circular or round-trip ticket before 
leaving the United States. In some instances he must also procure a clearance cer- 
tificate?® which will probably require payment of additional taxes, usually not sub- 
stantial. Sometimes this will entail payment of income taxes even on compensation 
paid abroad, depending in some cases on the length of time he has stayed in the 
country.** More curious still, some countries®* collect income taxes on the salesman’s 
living expenses during his stay where he is on an expense account, on the theory that 
this is in effect additional compensation earned in the country.® 


Brier CoMMENTS ON THE More Important Taxes AFFECTING BusINEss 


The main source of tax revenue in Latin America is still the import duty.?® This 
is very different from the United States, France and England, which depend largely 
on income taxes and internal excise taxes. 

The general sales tax®° is also popular in most countries of Latin America, because 
of simplicity in its application and its dependability as a source of income. Before 
the First World War it was confined to Mexico*! and the Philippine Islands and in 
those countries it no doubt had its origin in the most widely known of national sales 
taxes of the middle ages, the Spanish “alcabala.” Since the First World War the 
various American governments, due in a large measure to the necessity of financing 
ever-increasing social legislation, national and hemispheric defense, and the ever- 
increasing government subsidy of trade and industries, have resorted more and more 
to the sales and income taxes in an attempt to balance their budgets. 


Customs Duties 


Sooner or later, all merchandise which moves along the routes of hemispheric 
trade must pass the ubiquitous customs barrier. Generally, the provisions of the 
customs laws are highly technical and the wise importer will do well to entrust his 


25 F.g., in Chile, Costa Rica, Colombia, and, under some circumstances, Nicaragua. 

26 See section on “Income Taxes,” infra p. 785. 

27 F.g., Chile, Mexico. 

8 Of general interest to travelling representatives are three short manuals, terse and precise, prepared 
by the U. S. Dep’t of Commerce, Bureau of Foreign and Domestic Commerce. Each is called: “Commercial 
Travelers Guide to Latin America.” Part I deals with the West Coast of South America; Part II with the 
East Coast; Part III with Mexico, Central America and the Caribbean countries. 

*°See Tax SysTEMs OF THE Wortp (8th ed., 1940). Recently, however, Argentina and Brazil have 
become exceptions to this rule. 

®° Also called (inter alia) turnover tax, gross receipts tax, producers tax, and even general stamp tax. 
Much confusion has resulted from lack of precision in nomenclature. 

*? A Mexican consumption tax, along Spanish lines, was introduced as early as 1856. 
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customs problems to an experienced broker on the spot. For illustration let us take a 
Brazilian firm in Rio de Janeiro wanting to import goods from the United States. 

First, the firm will have to arrange to procure a consular invoice from the Bra- 
zilian consulate nearest the United States port of loading, also a commercial invoice 
authentication. Fees are payable for both these documents. Upon arrival at Rio de 
Janeiro a “despachante’** should be hired to classify the goods. His is a most im- 
portant task, for upon correct classification depends the importer’s immunity from 
fine, and the customs authorities are entitled to one half of all fines levied. The fine 
for improper classification is twice the amount of the tax. The importer can readily 
see that the services of an expert “despachante” are indispensable. 

Some six import duties and other taxes are payable on incoming articles: (1) the 
principal duty per kilo or ad valorem, according to classification; (2) a surtax of 
10%; (3) 2% for social security;** (4) a consumption tax; (5) a warehouse tax, 
and (6) other small taxes.** 

In many instances (e.g., Chile, Colombia, Ecuador, Nicaragua, and Costa Rica), 
all importation of goods requires licenses from the exchange and importation control 
boards, and these may be difficult to get. Accurate classification of imported articles 
is also important under the customs tariffs of Colombia and Chile. Imports are there 
separated into various categories—categories too technical to be dealt with in the 
space available. Suffice it to say that certain categories enjoy priority with respect 
both to the granting of import licenses and reimbursement in foreign currency. In 
Mexico, prior customs classifications may be had from the Treasury Department, but 
only by a person established in the republic. This entails maintenance of a repre- 
sentative or agent in Mexico. Various technical rules surround the importation of 
merchandise by parcel post, in the form of baggage, or by air. If a United States 
exporter desires to arrange to be paid in produce, i.e., make a barter deal, he must 
bear in mind that licenses are sometimes also required to export products.*® 


Income Taxes*® 


The income tax is a subject so vast that it is impossible to do more than make a few 
illustrative comments in an article of this kind. Income tax laws in Latin America 
vary greatly from country to country. The first nation to adopt such a tax was Peru. 
It did so more than 85 years ago. The Argentine income tax dates from 1932. Ven- 
ezuela has today no income tax. Nicaragua and Uruguay tax not income but capital. 

Generally, the basis for imposing the tax is nationality or residence, regardless of 
where the income is produced. However, Argentina only taxes income produced 


*? Literally, one who dispatches; in this case a customs broker. 

*3 Certain commodities are exempted under commercial agreement with the United States from this 
tax. Among such articles are telephones, radios and ice boxes. 

** For similar multiplicity of taxes on imports to Chile, see sample bill supra p. 778. 

*5 F.g., in Colombia for coffee, petroleum, gold, platinum, emeralds. Ecuador, too, requires export 
permits. In Venezuela, Law 30 of June, 1941, provides that national producers of petroleum, coffee and 
cocoa must sell all foreign exchange to the Central Bank. 

8° For a somewhat more extensive discussion of income tax laws in Latin America, see Ford, supra 
Note 4. 
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within the country. In some countries, income, patrimony and excess profits taxes are 
combined into a taxing triumvirate burdening income. Colombia furnishes an 
example of this latter type of income tax law.37 

The income tax in Colombia dates from Law 81 of 1931. The excess profits tax 
is an additional levy upon “the excess of profits” obtained in any given year by the 
person subject to tax. The patrimonial tax is related to the net property of the tax- 
payer after deducting debts and charges. However, the patrimonial tax is considered 
an indivisible part of the other two; for it is collected by increasing the rate of tax 
on income produced by capital. Such has been the view of the government, sup- 
ported by the Supreme Court. Transient foreigners are not liable to these taxes. But 
individuals who reside in the republic for more than six months in any given year, 
and do business there, must file a return. Persons, natural or juristic, not domiciled 
in Colombia, are taxed on income flowing from sources within Colombia. “Domicil” 
with respect to foreign companies is defined as having a management or business 
office in Colombia. Of particular importance to foreign businessmen is Decree 1892 
of 1936, which requires the tax on credits owned by non-resident creditors to be with- 
held at the source. Commercial paper evidencing debts incurred by reason of the 
importation of merchandise is, however, exempt. 

The income tax law of Brazil is a different type of law, but also has interesting 
features bearing on hemispheric trade. Foreigners resident in Brazil for more than 
12 months having a gross income of more than 12 contos (approximately U. S. 
$600.00) are, for income tax purposes, treated as Brazilian citizens, regardless of the 
source of their income. On the other hand, residents abroad with an income derived 
from sources within Brazil are considered taxpayers but are treated, according to 
article 174 of the Regulations, in a different manner. Pursuant to that article, a tax 
of 8% is payable on the income of a resident abroad, with no deductions being 
permitted. The amount of this tax is withheld at the source. Whether the income 
of a foreign corporation consists of the profits of a branch operating in Brazil or of 
dividends paid to it by a subsidiary Brazilian company, it is subject to the following 
taxes: 

1) a tax of 6% on the operating results of the branch or subsidiary declared and 
paid by said branch or subsidiary; 

2) a tax of 8% on profits credited or remitted by a branch to its home office 
abroad or on dividends credited or remitted thereto. 

A further tax of 5% is levied on all remittances abroad although this tax is not 
strictly speaking an income tax. According to the letter of article 174, only an addi- 
tional 4°% tax is payable in the case of funds which have already been taxed at the 
rate of 6% in the hands of the corporation or firm remitting the same. In actual 
practice, however, the 8% rate is assessed in addition to the normal corporation tax 
of 6%. This result has been reached through interpretation by the taxing authorities 
of the income tax law and article 17, paragraph 2 of decree-law 1168 of March 22, 


87 See laws 81 of 1931, 78 of 1935, 63 of 1936 and 48 of 1937. 
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1939. One interpretation is that the last mentioned law has, in effect, repealed the 
last part of article 174 of the Regulations, although as yet the Brazilian Supreme 
Court has not passed on the matter. Capital gains and losses and other forms of 
non-recurring income and deductions therefrom always present difficult problems 
full of danger to the businessman, because they are so readily overlooked and may 
result in large tax liability.** 

The travelling salesman is sometimes exempt from income tax. For example, the 
traveller who passes through territory of the Republic of Panama and who restricts 
himself solely to taking orders, need not pay any tax whatsoever on his salary or 
commission. Nor is the company on whose account the agent makes sales burdened 
by any tax. 

In Guatemala a representative who acts as the selling agent of a New York com- 
pany which credits his commissions to a New York bank account need pay no 
income tax thereon. The same exemption applies to a partner in Guatemala of a 
New York firm; for the profits paid him in New York are not subject to tax. How- 
ever, all profits received in Guatemala are taxed. 

A foreigner in transit in Brazil for more than three months, who receives monies 
in excess of 10,000 milreis (roughly U. S. $500), must pay an income tax. He must 
file a return before leaving the country. In Chile, a foreigner with a commercial visa 
must pay on his income earned and paid in Chile, no matter how short his stay; if it 
exceeds six months he is considered a resident and must pay on the same basis as a 
citizen of Chile. 


The Sales Tax 


The sales tax (like the income tax) has so many variations and forms that differ 
from country to country, that we can do little more than indicate salient features in 
a few countries. 

In the Argentine a national sales tax was established by congressional law of 
December 28, 1934. The law taxes sales of merchandise in the internal market as 
well as goods destined for export. Each item has only to pay once no matter how 
frequent the subsequent turnover. The tax adheres to the net price, by which is 
meant the price obtained after discounts and rebates. Many commodities of prime 
necessity (food, fuel, etc.) sold within the Argentine are exempt from the tax, as well 
as books, magazines and sales by cooperative societies. The rate of the tax is 1.25% 
on internal sales, three per thousand on exports. 

Excise taxes are levied in Argentina upon a variety of commodities, among which 
are tobacco, matches, beer, wine, articles of adornment, and medicines. Important is 
a tax on insurance policies taken out with foreign companies having neither repre- 
sentation nor agencies within the republic. Seven per cent is levied upon premiums 


88 See Ford, supra note 4. 
®° Panama and Cuba also tax policies taken out with insurance companies which maintain no legal 


representatives there. 





788 Law AnD CoNTEMPORARY PROBLEMS 


which are paid on general policies; 2% on life policies; and a tax, progressive, but not 
very high, on the total amount of insurance carried. 

Brazil has a consumption tax (Imposto de Consumo).*® It covers a list of more 
than 200 articles among which are cigarettes, furniture, paper, perfume and cement. 
Ordinarily, the article sold must carry tax stamps in the correct amount. The gluing 
on of stamps is a cumbersome process. First, they are purchased in large sheets from 
the government. They must then be separated and glued (the stamps are not 
gummed). For example, every flashlight bulb must have a separate stamp; and the 
stamps must stick on. If they do not, heavy fines are imposed. One of the major 
problems facing vendors of bottled drinks is to find a method of keeping stamps on 
the individual bottle—particularly difficult in view of the fact that the bottles are 
usually kept in containers filled with ice water. Those few articles which do not 
require stamps must be accompanied by a “guia,” or receipt, when sold or trans- 
ported. 

Besides the tax charged on the article the manufacturer or importer must also pay 
a “Patente de Registro,” or a registration fee. This is designed to cover the cost of 
the collection of the consumption tax itself. For wholesale establishments the registra- 
tion fee is based upon the variety of the goods sold and the capital invested in the 
enterprise. In computing the tax for factories the number of horse-power employed 
is also considered. 

The Brazilian states also tax sales and consignments. Federal Decree Law No. 915 
of December 1, 1938, establishes the rules pursuant to which the states are permitted 
to levy this tax. This latter declares that the tax is incurred at the place where the 
sale or consignment is effected, i.e., where the establishment of the vendor or con- 
signor is situated. If the manufacturer himself sells goods the sale is deemed to have 
been made at the place where the goods were produced. Transactions between 
branches of the same firm are exempt. Where the branch is in a different state from 
the main office the tax is paid at the place of origin. The state of destination can only 
tax when the subsequent sales price exceeds the price paid in the original transaction. 
In sales on credit, the tax is payable by affixing stamps to the sales receipt (factura), 
issued at the time the sale is made. In cash sales the tax is paid by pasting stamps in 
a book kept for such purpose. 

Many problems arise under the sales tax which bear directly on hemispheric trade. 
A New York exporter wishing to enter, for example, the Brazilian market may, of 
course, advertise his product and then ship directly to the Brazilian consumer. Or 
he may wish to have a sales outlet in Rio de Janeiro. The question arises whether 
the sale to the ultimate purchaser takes place in New York or in Brazil, in which case 
it would be subject to tax there. It appears to be fairly well settled that a mere 
intermediary in Brazil does not bring the sale to that country. But the difficulty lies 
in defining “intermediary.” In one case, entries made in the books of the ultimate 


*° See decree-law No. 739 of Sept. 24, 1938, with Regulation; also decree-laws Nos. 828 of Nov. 1, 
1938, 887 of Nov. 24, 1938, 934 of Dec. 8, 1938, 1104 of June 6, 1939, 1867 of Dec. 13, 1939, 2580 of 
Sept. 13, 1940. 
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purchaser in Rio de Janeiro were examined and found sufficient to establish that the 
sale took place in Brazil. Accordingly, the exporter must take care before setting a 
price on his products or he may receive a request from his importer to pay the sales 
tax—1.25% of the value of the sale if made in Rio de Janeiro. 

In Mexico the branch or agency of a foreign exporter must pay the tax on sales 
made by such agency, whether the goods are supplied from stock or shipped to the 
customer pursuant to order from such branch or agency. When there is no true 
agent, and invoice and shipping documents are sent directly to consumer, no tax 
need be paid. But if the documents are issued in favor of an agent, the latter must 
pay the tax. Travelling salesmen, making sales and themselves delivering, must have 
their invoice books authorized in places where they trade. 


_ Taxes oN REMITTANCE OF Funps 


In addition to the problem in many countries of obtaining permits for the remit- 
tance abroad of the proceeds from sales, especially as to that portion thereof which 
may represent profits, many countries impose a substantial tax on the export of funds. 
The availability of foreign exchange and the cost of procuring it is one of the major 
problems which should be carefully investigated in deciding whether a business 
venture is likely to be worth while. 


ADVANTAGES OF DirFErENT METHops oF Doine Bustness** 


Speaking generally and from a strictly tax point of view the advantages of doing 
business through locally incorporated or organized subsidiaries or agencies are becom- 
ing more and more important. Not only is there a tendency to impose greater tax 
burdens on foreign concerns as compared with locally organized ones but much 
more important is the fact that the income tax rates are much higher in the United 
States than in most Latin American countries. This means that although an Amer- 
ican corporation doing business in Latin America will be able to take credit in its 
United States income return for income taxes paid abroad, that credit will in most 
cases be much less than the United States tax. On the other hand, a locally incor- 
porated subsidiary or agent need only pay local taxes on the interest or dividend 
received, ordinarily with credit for such taxes thereon paid abroad. So important is 
that that some concerns are now going to great expense to convert subsidiaries in- 
corporated in the United States to local companies. A further advantage thus gained 
is that there are avoided the serious problems of allocation of capital and expenses 
between different countries and resulting double taxation which often accompanies 
the qualification of the home company to do business abroad. 


CoNCLUSION 
If, after reading the foregoing discussion, you feel somewhat discouraged over the 
prospects of engaging in hemispheric trade, we would remind you that much of the 


“1 For a general treatment of this problem, see Butte, Methods of Doing Business in Latin America, 
supra p. 752. 
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apparent confusion and intricacy is the result of attempting to deal with the tax 
laws of twenty independent countries. Whenever one approaches a new subject, espe- 
cially a subject as complicated as taxation always is, even in the simplest cases, one 
usually feels discouraged at first. A Latin American merchant proposing to engage 
in business in the United States would undoubtedly find that his attempt to under- 
stand and comply with the massive array of federal, state and municipal tax laws of 
the United States, would be a much greater task than for a North American mer- 
chant to attempt to do the same with respect to any one country in South America. 
This proves the statement just made, namely, that the difficulty for the North Amer- 
ican merchant is not so much the complexity of the laws of any one country, as the 
fact that in most cases, if the business is to be worth while, it must be extended to a 
number of countries, each with its own different system of taxation. 

As a final word of caution, let us repeat what we said at the beginning, namely, 
that this article is only intended to indicate what to look for and where to find it; 
and before anyone not experienced in hemispheric trade should consider embarking 
in a business venture in Latin America, he should consult with the persons most 
qualified to advise him in detail with respect to the tax and other problems likely 
to be encountered in the countries where he contemplates doing business. 
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DEVELOPMENT OF INTERNATIONAL TAX LAW 
IN THE AMERICAS 


Mircuett B. Carroii* 


The provision in the Revenue Act of 1941 (Section 109) to reduce by treaties with 
other countries of the Western Hemisphere the income tax withheld at source in 
the case of certain taxpayers resident therein reflects the movement to develop inter- 
national tax law which made ever-increasing headway during the two decades sub- 
sequent to the Peace of Versailles. Progress in the prevention of international double 
taxation, as well as of extraterritorial and discriminatory taxation, has been realized 
partly through unilateral restrictions on a government's fiscal jurisdiction by internal 
legislation, and partly through reciprocal treaties. 

The United States Congress has in effect delegated, in the above provision which 
amends Sections 211 and 231 of the Internal Revenue Code, specific authority to the 
Executive to reduce the withholding: rate of 27!4% to a rate not less than 5% in 
treaties with countries of North, Central, and South America, the West Indies (in- 
cluding Cuba and Bermuda), and Newfoundland. Previously, such a reduction 
could be made only in treaties with contiguous countries, 7.e., Canada and Mexico, 
and a treaty had been concluded with the former. 

The reduceable rate is applicable to dividends payable to corporations organized 
in such countries and not doing business in the United States (Section 231 (a) (1)) 
and to dividends, interest, royalties, and other fixed or determinable annual or period- 
ical income from United States sources derived by aliens resident in such countries 
and not doing business in the United States (Section 211 (a) (1) (A)). The tax of 
274% is withheld from the gross amount of such income derived by nonresident 
aliens up to an amount equal to $23,000, at which figure such taxpayers are required 
to file returns and pay a tax on the net amount of such income. Nonresident aliens 
deriving a lesser amount of such income usually bear a heavier tax than citizens of 
the United States in respect of the same amount of income. 

This discrimination against taxpayers resident in other countries was pointed out 


*B.A., 1920, Johns Hopkins University; Lic. en Dr., 1922, University of Paris; J. D., 1923, University 
of Bonn; LL.B., 1927, George Washington University. Member of District of Columbia and New York State 
Bars, practicing in New York City. U. S. member of the Fiscal Committee, League of Nations, since 1934; 
director of survey of tax systems of 35 nations for Fiscal Committee, 1931-1933; special attorney, U. S. 
Treasury Department, in international tax matters, 1930-1931; member, U. S. commission to negotiate 
double taxation treaty with France, 1930; member, Conference of Government Experts on Double Taxation, 
Geneva, 1928; member, Conference of Technical Experts on Double Taxation, London, 1927; chief, section 
of European Law and Taxes, U. S. Department of Commerce, 1924-1929. Author of books on taxation 
and contributor to legal periodicals of articles on taxation and international tax law. 





794 Law AnD ConTEMPORARY PROBLEMS 


by a former Finance Minister of Cuba at the first meeting of the Inter-American Bar 
Association which took place in Havana, March 24-28, 1941. He stated that, if the 
example of the United States in this respect were followed by other countries in this 
hemisphere, the results might be disastrous for inter-American business. When 
made aware of this danger, Congress adopted a method for removing the discrimina- 
tion which at the same time enables the treaty-making states to modify tax laws and 
practices obstructive to trade, and in general to prevent extraterritorial and double 
taxation. 

In other words, the amendment to the Internal Revenue Code bespeaks a policy 
of bringing about hemisphere economic solidarity through the adoption in treaties of 
principles of international tax law. It is therefore opportune to trace the broad outline 
of the development of such conventions. 

In the days of Hugo Grotius, international tax barriers to trade were not a prob- 
lem, and the Father of International Law had no occasion to include taxation in his 
great treatises. While, from the beginning of history, governments have had to be 
supported by the people, the contributions or levies of various kinds were purely 
local and were apparently not considered to be obstructive to trade with neighbors 
or nations overseas. 

With the coming of the nineteenth century and the increase in governmental 
costs, the art of collecting taxes advanced as well. European governments had re- 
course to business license taxes and sought to impose these even upon foreign ship- 
owners. The income tax, originating in Great Britain in 1799, and the tax on total 
wealth, developed in the Netherlands and central European states, accelerated the 
spread of double taxation inasmuch as states did not confine their taxes to property 
situated in, or income from sources in, their respective territories. Some states exer- 
cised jurisdiction over an individual’s entire property or income merely on the ground 
of his residence within their territory; others sought to impose taxes on the total 
property or income of nonresident citizens, regardless of situs or source. 

As international trade expanded and individuals combined their resources in cor- 
porations, tax problems increased, especially as rates soared with budgetary exigencies 
during and after World War No. 1. The same income of a corporation doing 
business in two or more countries was subjected to tax both at the corporate domicil 
and at the income’s source abroad. Branch offices in one country of corporations 
domiciled elsewhere were taxed on profits well in excess of those attributable to the 
branch’s activities (whether selling or manufacture). If a subsidiary were organized 
either to avoid such difficulties or for other reasons, some countries extended their 
fiscal arms abroad to reach the parent corporation—and sometimes even a grand- 
parent corporation. And if any income survived these taxes, then the woes of the 
shareholders began. A tax on dividends might be withheld at the source while the 
same dividends were subjected to tax at the shareholder’s domicil. And, if he 
collected through a paying agent in a third country, it too might withold a tax. 
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The movement of goods was obstructed by subjecting them to both export and 
import taxes and by levying license taxes on both exporters and importers. Stamp 
taxes were imposed on bills of lading and drafts by both shipping and receiving 
countries. Traveling salesmen and their employers were subjected to taxes in foreign 
countries, even when the salesmen’s visits were brief, and again at their homes. 

There were some efforts in the nineteenth century to deal with these evils by 
legislation and treaty, the first measure known to the author being a Netherlands law 
of 18191 which exempted foreign shipowners from the Dutch business license tax 
provided Dutch shipowners were given a reciprocal exemption. However, the move- 
ment for the prevention of double taxation has been particularly active since the 
Peace of Versailles. Business men found their post-war efforts to renew commercial 
relations seriously hampered by the cumulation of high rates on the same income 
or property in two or more countries. Mainly through the International Chamber of 
Commerce, they called for relief from their governments? which began to take 
unilateral measures of relief,? to conclude treaties,* and to participate in the meetings 
of experts convened under the auspices of the League of Nations to formulate a 
uniform procedure.® 

Various governments have realized the wisdom of giving up a tax on a certain 
kind of activity, income, or property, in order to derive a larger benefit from the 


? Netherlands, Law of May 21, 1819, table XVI(E), (1819) SraatsBLaD no. 34. 

2 See International Chamber of Commerce, Brochures 11, 25, 34, 60. 

® See, e.g., Netherlands, Law of April 16, 1920, (1920) STAATSBLAD no. 192. 

* One of the first of the post-war double taxation treaties was signed by Czechoslovakia and Germany 
on Dec. 31, 1921. 1 COLLECTION OF INTERNATIONAL AGREEMENTS AND INTERNAL LEGAL PROVISIONS FOR 
THE PREVENTION OF DouBLE TAXATION AND Fiscat Evasion (prepared by the Economic and Financial 
Section of the Secretariat of the League of Nations in accordance with the Council Resolution of Sep- 
tember 15, 1927) (hereinafter referred to as L. N. Cot.) (1928) 9, L. N. Doc., C. 345. M. 102. 1928. II. 
For similar agreements, see this and the subsequent five volumes of this collection: 2 L. N. Cott. (1929), 
C. 365. M. 134. 1929. II.; 3 L. N. Cot. (1930), C. 585. M. 263. 1930. II.; 4 L. N. Cott. (1931), C. 791. 
M. 385. 1931. II. A.; 5 L. N. Cotx. (1933), C. 618. M. 291. 1933. II. A.; 6 L. N. Cott. (1936), C. 118. 
M. 57. 1936. II. A. For some of the agreements prior to 1914, see also 4 RosENDORFF AND HENGGELER, 
INTERNATIONALES STEUERRECHT DES ErpBALLS (Basel, 1938) 1741 (looseleaf), and 1 L. N. Cott. (1928) 
249. 
5 See Report on Double Taxation, submitted to the Financial Committee by Professors Bruins, Einaudi, 
Seligman and Sir Josiah Stamp (1923), L. N. Doc., E. F. S. 73/F 19; Double Taxation and Tax Evasion: 
Report and Resolutions submitted by the Technical Experts to the Financial Committee of the League of 
Nations (1925), L. N. Doc., C. 368. M. 115. 1925. II.; Report presented by the Committee of Technical 
Experts on Double Taxation and Tax Evasion (1927) (hereinafter referred to as L. N. Rep. 1927), L. N. 
Doc., C. 216. M. 85. 1927. II.); Report presented by the General Meeting of Government Experts on 
Double Taxation and Tax Evasion (1928) (hereinafter referred to as L. N. Rep. 1928), L. N. Doc., 
C. 562. M. 178. 1928. II.; Report to the Council on the Work of the First Session of the Fiscal Committee 
(1929) (hereinafter referred to as FiscaL Com. Rep.), L. N. Doc., 1st Sess. (1929), C. 516. M. 175. 
1929. II.; for succeeding reports, see 2d Sess. (1930), C. 340. M. 140. 1930. II.; 3rd Sess. (1931), C. 415. 
M. 171. 1931. II. A.; 4th Sess. (1933), C. 399. M. 204. 1933. II. A.; 5th Sess. (1935), C. 252. M. 124. 
1935. II. A.; 6th Sess. (1936), C. 450. M. 266. 1936. II. A.; 7th Sess. (1937), C. 490. M. 331. 1937. II. 
A.; 8th Sess. (1938), C. 384. M. 229. 1938. II. A.; oth Sess. (1939), C. 181. M. 110. 1939. II. A.; roth 
Sess. (1940) (in 2 parts, mimeographed) F./Fiscal/126 and 127; Mitchel! B. Carroll, Prevention of Inter- 
national Double Taxation and Fiscal Evasion: Two Decades of Progress under the League of Nations 
(1939), L. N. Doc. F./Fiscal/111. 
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increased commerce that should result. Broadly speaking, depending upon their 
economic interests, they have followed one or more of the following procedures. 


I. Provisions BENEFICIAL TO ALIENS AND ForEIGN CorPorATIONS 

The surrendering or restricting of their tax jurisdiction over the activities, income 
or property of aliens and foreign corporations in their territory, sometimes on con- 
dition of reciprocity, sometimes unconditionally. 

(a) Exemption of shipping and air navigation enterprises 

A century after the Netherlands reciprocal exemption law,® the United States 
decided it would be wise to cease struggling with the problem of trying accurately to 
determine the income earned in the United States from the operation of ships by the 
citizens or corporations of foreign countries, and offered to exempt them if a recipro- 
cal exemption were accorded to American shipping enterprises.’? During the last two 
decades this so-called principle of reciprocal exemption has been embodied in over 
seventy understandings concerning shipping profits between maritime countries,® as 
well as in numerous general tax treaties.° With the development of aviation, and 
especially in view of the large extent to which air transport enterprises are subsidized 
by their governments through mail contracts or otherwise, this rule has also been 
applied to such enterprises in some legislation?® and in over five special agreements 
on the subject,! as well as in several more general tax conventions.’” 


(b) Exemption of sales through brokers and commission agents 

Countries interested in developing their home markets for raw materials, other 
commodities and securities have also found it expedient to exempt income derived 
by foreign enterprises on sales of such commodities or securities through local com- 
mission agents or brokers, and to limit their tax jurisdiction to the earnings of such 
agents or brokers. They found it practically impossible to determine the income of 
the foreign enterprises derived from such transactions because of their inability to 
ascertain costs and the difficulties in separating hedging transactions, speculative deal- 
ings, and transactions in an actual commodity. Furthermore, attempts to collect the 
tax merely drove the business to other exchanges or markets. This exemption has 
been granted by legislation, in most cases unconditionally,1? and has been incor- 


® See supra note I. 

T Revenue Act of 1921, §§213 (b) (8) and 233, 42 Strat. 239 and 254 (1921), now 26 U. S.C. A. 
§§212 (b) and 231 (d) (1940). 

5 See, e.g., Greece and the Netherlands: Agreement Relative to Shipping Profits, Dec. 5, 1930, 5 L. N. 
Cott. (1933) 753; see, generally, L. N. Cott., passim. Since the publication of the last volume of this 
set in 1936, mimeographed texts of individual treaties have been issued in a series entitled League of 
Nations, Fiscal Committee, International Agreements and Internal Legal Provisions for Prevention of 
Double Taxation and Fiscal Evasion. 

° See, e.g., Denmark and Sweden: Agreement on Double Taxation, May 6, 1932, art. 6, 5 L. N. Cott. 
(1933), 52; see generally note 8, supra. 

*° See, e.g., Great Britain: Finance Act, 1923, §18, 13 & 14 Geo. V, c. 14, §18, as amended by 
Finance Act, 1931, §9, 21 & 22 Geo. V, c. 28, §9. 

*4 See, e.g., France and Great Britain: Agreement on Air Transport Profits, April 9, 1935, 6 L. N. 
Cott. (1936) 60. 12See note 9, supra. 

*8 See, e.g., U. S. Int. Rev. Cope §211 (a) (1) (A), (b), and (c) (1), §231 (a) (1) and (b), 53 
Stat. 75, 76, 78 (1939), 26 U. S.C. A. §211 (a) (1) (A), (b), and (c) (1), §231 (a) (1) and (b) 
(1940). 
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porated in about twenty special agreements'* and some sixty general conventions.1® 


(c) Exemption of traveling representatives 

To facilitate the development of commercial relations, some countries have found 
it expedient to refrain from taxing the foreign traveling and other business repre- 
sentatives, who come into the country to sell the goods of their employer or to 
purchase local products, in respect of income earned while in the country during 
brief visits.1° The amount of tax involved is usually small and is not sufficient to 
justify the trouble involved and the ill will often engendered in trying to collect the 
levy. Furthermore, such persons are generally subject to income tax in the countries 
where they normally reside, and the imposition of a levy on earnings in the country 
visited constitutes burdensome double taxation. 


(d) “Purchasing profit” exempt 

Furthermore, to encourage the export of their products, most countries exempt 
any profit considered to be derived by a foreign enterprise from purchasing local 
products through an agency or branch.’* No profit is actually derived by the foreign 
enterprise until the products purchased in the country are sold abroad, and it is 
impossible to determine what part of the profit, if any, is attributable to the act of 
purchase in the country. 


(e) Allocation to branches: Rules of Fiscal Committee 

Most countries in their laws? or treaties!® have restricted their jurisdiction over a 
foreign corporation with a branch establishment of some kind within their territory 
to the profit attributable to the activities of the branch as distinguished from those 
attributable to the head office and branches in other countries. Thus if a foreign 
enterprise manufactures abroad and merely sells its goods at the establishment within 
a country, the latter taxes only the profit attributable to selling and leaves the profit 
attributable to manufacture to be taxed where the factory is situated. On the other 
hand, if the foreign enterprise produces a raw material, such as a mineral or agricul- 
tural product, in one country and sells it at a branch in a second, the former country 
should limit the basis of its tax to the profit attributable to production and leave to 
the country of sale the taxation of the sales profit. 

This raises the question as to how the profit should be divided between the 
different countries. After studying the matter during three years,?° the Fiscal Com- 


14 See, e.g., Great Britain and the Netherlands: Convention on Agency Profits, June 6, 1935, 6 L. N. 
Cott. (1936) 49. See generally note 8, supra. 

15 See, e.g., France and the United States: Convention on Taxation, art. 1 and prot., no. 3 (a), 5 L. N. 
Cot. (1933) 48. See generally note 8, supra. 

18 See, e.g., U. S. Int. Rev. Cove, §119 (a) (3) 53 Stat. 54 (1939), 26 U. S. C. A. 119 (a) (3) 
(1940). 

27 See, e.g., Great Britain: Sulley v. Attorney General, 5 H. and N. 711, 2 T. C. 149 (1860). 

18 See, e.g., U. S. Int. Rev. Cong, §119 (e), 53 Stat. 55 (1939), 26 U. S. C. A. 119 (e) (1940); 
Int. Rev. Rec. 103, §19. 119-12 (1940). 

1° See, ¢.g., Danzig and Poland: Agreement on Direct Taxes, May 29, 1929, art. III, 2 L. N. Cot. 
(1929) 9. See generally note 8, supra. 

*° Much of the source material for this study is found in Taxation oF ForEIGN AND NATIONAL ENTER- 
prises, L. N. Docs., vol. 1 (1932), C. 73. M. 38. 1932. II. A.; vol. 2 (1933), C. 425. M. 217. 1933. II. A.; 
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mittee of the League of Nations drew up a draft convention embodying its decision 
that the most practical solution would be for countries to conclude agreements 
stipulating that an enterprise of one country having a permanent establishment in 
the other should keep for such establishment separate accounts which would reflect 
the net income it would derive if it were an independent enterprise engaged in the 
same or similar activities under the same or similar conditions.” Accordingly, trans- 
actions between such establishment and the rest of the enterprise would be reflected 
in its books at the same prices that would prevail if it were entering into a contract 
with an independent enterprise. Such prices can generally be verified by a com- 
parison with actual dealings with third parties, or by published list prices or known 
market prices.?” A procedure for making a presumptive assessment in case the tax 
declaration cannot be readily verified is also contained in this draft convention.?* 


(f£) Exemptions or low rates to attract foreign capital 

To attract foreign capital, some countries have specifically exempted interest on 
foreign loans to domestic corporations, as was done by Germany” and Italy,?° and 
to attract the investment by foreigners in shares of local companies, they have either 
refrained from taxing dividends (e.g., Italy)?® or have applied only a low withhold- 
ing rate (e.g., Canada where the rate, until April 30, 1941, was 59/2"). 


(g) Patent and copyright royalties 

Moreover, to encourage the development of local industries, governments, in 
concluding tax treaties, have often limited themselves to the taxation of the profit 
derived within their territory from the exploitation of the rights under patents and 
copyrights and have exempted the royalties paid to licensors residing abroad, so that 
they will be taxed only in the country where the recipient resides.?® 


II. Provistons To Herp NaTionats AND Domestic CorPorRATIONS 


The foregoing represent concessions made to foreigners, but out of enlightened 
self-interest countries have helped their own nationals and domestic corporations, 
with business establishments or other investments in a foreign country, by acknowl- 
edging the prior right of the latter state to tax income from sources therein and 
giving some relief from the home tax in respect of such income. By such a unilateral 


vol. 3 (1933), C. 425 (a). M. 217 (a). 1933. Il. A.; vol. 4 (1933), C. 425 (5). M. 217 (4). 1933. Il. A.; 
vol. 5 (1933), C. 425 (c). M. 217 (c). 1933. Il. A. The results of the study are: Draft Convention for 
the Allocation of Business Income, FiscaL Com. Rep. (1933) 3; Revised Text of the Draft Convention for 
the Allocation of Business Income, and Allocation of Income of Insurance Enterprises, Fisca. Com. Rep. 
(1935) 5; Allocation of Income of Insurance Enterprises, FiscaL Com. Rep. (1936) 7. 

*1 Revised Text of the Draft Convention for the Allocation of Business Income, art. III (1), Fiscau 
Com. Rep. (1935) 5. *2 Td. art. III (2). °8 Td. art. III (3) and (4). 

** Laws of June 9, 1930, and Oct. 16, 1930 (1930) Rest. I, 187 and 464. 

*5 Decree-laws 1634 of Dec. 16, 1922, and 1643 of Sept. 20, 1926, art. 10, (1922) R. L. D. 4987, and 
(1926) R. L. D. 6897. 

2° Decree 4021 of Aug. 24, 1877, (1877) R. L. D. 2162, as amended, 2 TaxaTION OF FOREIGN AND 
NATIONAL ENTERPRISES, supra note 20, at 246. 

*7Income War Tax Act, §9B (2) (a), Stat. 1927, c. 97, as amended by Amendment Act, §9, Stat. 


1932-33, C. 41. 
*® See, e.g., Belgium and France: Convention on Double Taxation, May 16, 1931, arts. 9 §2, and 7, 
5 L. N. Cox. (1933) 58. 
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measure a country encourages its nationals and corporations to trade abroad and 
bring their income home where it increases the wealth of the.country when paid for 
goods or as salaries, dividends and interest. The Netherlands was a pioneer in this 
type of relief. In 1893 it permitted a resident individual deriving income from a 
Dutch colony to deduct from the graduated tax payable to the Netherlands the tax 
he had paid in such colony. This deduction has since been extended to cover taxes 
paid to a foreign country.?® 


The same principle is found in the laws of France*® and Italy?! which exempt 
domestic enterprises from profits tax in respect of business income allocable to a 
permanent establishment in another state; and this principle has been incorporated 
in most of the general bilateral treaties, over sixty in number, to which European 
states have become parties since 1920.8? The credit for foreign taxes allowed by the 
United States has the same effect with limitations.** 


III. Trenp or TReatres—THeE Mexico Crry Drarr 


Largely due to the pioneer work of a series of committees of the League of 
Nations culminating in the Fiscal Committee,** which has had throughout the col- 
laboration of the International Chamber of Commerce,*® there has been a trend 
during the last two decades to negotiate bilateral treaties embodying solutions to 
prevent double taxation of all categories of income in the manner outlined above. 
The network of bilateral treaties between European countries, embodying essentially 
the same principles, constitutes in effect a multilateral treaty.2® A synthesis of the 
most up-to-date provisions in the sixty-odd general treaties and of model conventions 
relative to the taxation of income formulated by the League committees,5* as well as 
of the League draft convention on the allocation of business income for tax pur- 
poses,8 is found in the model convention adopted as a first reading by a regional 
meeting of the Fiscal Committee at Mexico City, June 3-15, 1940.5° 

The meeting was attended by experts from Argentina, Brazil, Mexico, Peru and 


2° Income Tax Law of Oct. 2, 1893, art. 37, (1893) STAATSBLAD no. 149; Ministerial Decree of April 
17, 1928, art. 1 (a), (1928) STAaTsBLAD no. 76. 

8° Code of Direct Taxes, art. 2, J. O., Dec. 29, 1934. 

51 Decree-law 1463 of Aug. 12, 1927, art. 9, (1927) R. L. D. 6907. 

82 See, e.g., Belgium and the Netherlands: Convention on Double Taxation, Feb. 20, 1933, art. 4, §2, 
6 L. N. Cott. (1936) 9. See, generally, note 8, supra. 

88 See U. S. Inr. Rev. Cope, §131, 53 Stat. 56 (1939), as amended by Revenue Act of 1939, §216 
(b), 53 Stat. 876 (1939), 26 U. S. C. A. §131 (1940). 

**See note 5, supra. 

55 See L. N. REP. 1927, 7; Fiscat Com. Rep (1939) 1; see also note 2, supra. 

5° See note 8, supra. 

87 For the agreements, see note 8, supra; for the League drafts, see Draft of a Bilateral Convention for 
the Prevention of Double Taxation, L. N. Rep. 1927, 10; Bilateral Conventions for the Prevention of 
Double Taxation in the Special Matter of Direct Taxes, L. N. Rep. 1928, 7; Draft Plurilateral Convention 
for the Prevention of Double Taxation of Certain Categories of Income, Draft Plurilateral Convention “A” 
for the Prevention of the Double Taxation of Certain Categories of Income, and Draft Plurilateral Con- 
vention “B,” FiscaL Com. Rep. (1931) 10. 

58 See note 20, supra. 

8° Draft Revision of the Model Bilateral Convention No. 1 (c) for the Prevention of Double Taxation 
in the Field of Direct Taxes Framed by the General Meeting of Government Experts of 1928, Fiscau 
Com. Rep. (1940), pt. 2 (designated as 2d rep.) 2. 
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Venezuela, as well as Canada and the United States. Hence it contains the results 
of a joint effort of experts from many of the states of the Western Hemisphere to 
formulate a model that can be followed in negotiating bilateral treaties among them- 
selves. It is an important step in developing international tax law in the Americas 
with a view to facilitating commercial intercourse. 


Relation of Tax Treaties to Commercial Treaties 


There already exist between various countries of this hemisphere two general 
categories of treaties affecting business: (1) trade agreements concerning the rates of 
duty to be applied upon the importation into one High Contracting Party of the 
products of the other Party,*° and (2) treaties of friendship, commerce and consular 
rights.41 The latter category is intended to govern the rights of the citizens and 
corporations of one High Contracting Party to enter the territory of the other, open 
business establishments, acquire property, employ agents, have access to the local 
courts, and in general exercise the rights and enjoy the protection that is necessary 
for commercial intercourse. Such agreements generally contain a clause that the 
nationals of one country within the territory of the other shall not be subject to other 
or higher taxes than nationals of such other country*? but obviously such a clause 
should be supplemented by rules specifically formulated to define tax jurisdiction in 
such a way as to encourage mutual trade. 


Basis for Inter-American Treaty Regime 


To complete the treaty regime, tax treaties should also be concluded along the 
lines of the Mexican City draft so as to remove unnecessary obstacles to trade, and 
prevent extraterritorial, discriminatory, and double taxation. 

These unnecessary obstacles are removed by 

1) reciprocal examination of shipping and air navigation profits (Mexico City 
model convention, art. 5); 

2) reciprocal exemption of sales through traveling salesmen, commission agents 
and brokers (art. 4); 

3) reciprocal exemption of business visitors from one country who are in the 
other for less than 180 days in the aggregate during the taxable year (art. 7 (1)). 

Extraterritorial taxation is prevented by the provision that a contracting state 
should tax the business income of an enterprise of the other state only to the extent 
that it is allocable to a permanent establishment within the former’s territory (art. 4), 
and by the rules of allocation in the protocol. 

There may also be occasion to preclude the extraterritorial application of a 
country’s dividend tax to dividends distributed abroad by a foreign company to its 
shareholders resident abroad. 


*° See, e.g., Colombia and United States: Agreement on Reciprocal Trade, Sept. 13, 1935, U. S. Exec. 
Aor. SER., No. 89 (1936), 170 LeacuE oF Nations TREATY SER. 293 (1936-37). 

“* See, e.g., Salvador and United States: Treaty on Friendship, Commerce, and Consular Rights, Feb. 
22, 1926, passim, U. S. Treaty Ser., No. 827 (1930), 134 LeEacuE oF Nations TREATY SER. 207 
(1932-33). “97d. art. I, par. 2. 
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Discriminatory taxation should be precluded by a general clause for that purpose 
(art. 15), as well as a special clause providing for the reduction of taxes, on dividends, 
interest, and other recurring items to 5% or to such intermediate rate as may be 
agreeable to the contracting states.** This clause would also have the effect of 
removing an obstruction to the flow of capital needed in business. 


Double taxation is avoided by alloting income for tax purposes either to one state 
or to the other (e.g., business income should be taxable only at the permanent estab- 
lishment at which produced, but royalties only in the country of the licensor), or by 
recognizing that the state of source has a prior right to tax, and by requiring that the 
state of residence of the recipient grant a reduction in its tax (e.g., a dividend tax 
withheld at source might be credited against the tax paid in the country of residence 
of the recipient). This reduction in the tax of the state of residence might be limited 
by the proviso that the reduction may not exceed the amount of the tax paid at 
source, or the amount of the tax at residence corresponding to the income involved, 
whichever is the lesser. 

While all the bilateral treaties concluded on the basis of the Mexico City model 
might contain the same basic principles, their respective clauses could be adapted to 
meet the differences in the tax structure and provisions in the laws of the contracting 
states. They should be designed to fulfil the dual purpose of: 

1) protecting an enterprise against overlapping assessments which would result 
in its being taxed on more than 100% of its income, and 

2) providing the criteria whereby each interested country will have the proper 
basis for its tax, and a simple means whereby it can cooperate to assure a fair 
application of the treaty. 

If most of the countries of the Americas would become parties to such agree- 
ments, their citizens and corporations would benefit from the definite assurance that 
the same basic principles of law would be applied practically throughout the hem- 
isphere, and this should encourage freer commercial intercourse. 


At the meeting of the Inter-American Bar Association in Havana in March, 1941, 
mentioned at the beginning of this article, a committee was created to study instances 
of double, extraterritorial and discriminatory taxation between countries of the 
Western Hemisphere and to help promote the conclusion of treaties for the removal 
of this type of obstruction to inter-American trade. Moreover, the Fiscal Committee 
of the League of Nations, which has transferred its activities to the Western Hem- 
isphere, is also planning to continue its pioneering work in this field.** 

“8 Cf. U. S. Int. Rev. Cope, §§211 (a) (1) (A) and 231 (a) (1), 53 Strat. 75 and 78 (1939), 26 
U.S. C. A. §§21r (a) (1) (A) and 231 (a) (1) (Supp. 1940), as amended by Revenue Act of 1941, 
Pub. L. No. 250, 77th Cong., 1st Sess. (Sept. 20, 1941) §109. 

“* The headquarters of the Committee, of which the author is chairman, is now at Princeton University, 
where a selected staff of the Financial and Economic Sections of the League Secretariat are carrying on 
their work under Mr. Alexander Loveday. Mr. Paul Deperon, the Secretary of the Fiscal Committee, is 


now making a survey in the larger Latin American republics with a view to advancing the work done at 
the Mexico City meeting in June 1940. 
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negotiation of, 713-5; quota provisions established 
by, 714-5; representation of consumer interest 
under, 715; ratification of, 715-6; legislation en- 
acted in aid of, 716; entry of, into effect, 717; 
organization of Board for administration of, 714, 
717-8; quota adjustments under, 718; administra- 
tive problems under, 719; significance of, 720. 
INTER-AMERICAN DEVELOPMENT COMM’N 
studies of L. A. industries made by, 663; organiza- 
tion and functions of, 666, 704; merchandising 
advisory service created by, 666. 
INTER-AMERICAN FinanciaL & Economic ADVISORY 
Comm. 





study of surplus crop problem by, 665; organiza- 
tion and operations of, 666, 704, 712-3; coffee 
agreement sponsored “by, 713. 
INTERNATIONAL CHAMBER OF COMMERCE 
sponsors action against double taxation, 795, 799. 
INTERNATIONAL TRADE 
development of principles of liberalism and order 
in, 685-6; disruption of, by 1st World War, 686, 
by depression, 687-8; U. S. policies as to, after 1st 
World War, 686-7, during 2nd World War, 701-4; 
contrast between totalitarian and democratic policies 
as to, 704-7; “Atlantic declaration” respecting, 707, 
747; need for greater L. A. statistics on, 747-8. See 
ExcHANGE ConTROLs, TRADE AGREEMENTS. 
INVESTMENTS 
see Direct INVESTMENTS. 


Jones, JEssE 
quoted on Export-Import Bank, 725-6. 


LEaGuE oF NATIONS 
see FiscaL CoMMITTEE. 

Loans 
see Export-Import Bank, LOoNG-TERM LOANs, 
MEDIUM-TERM LOANS, SHORT-TERM LOANS. 

Lonc-TERM Loans 
in L. A.: defaults on dollar bonds, 665, 722, 745; 
failure of L. A. investors to make, 665; defaults 
in, caused by falling export prices, 699, 745, by 
unwillingness to pay, 665, 745; 1st World War 
loans to and by L. A., 721-2, volume of, private, 
722, 745, contrasted with direct investments, 740, 
post-war prospects for, 748-50; fields for public and 
private, contrasted, 750. See Direct INVESTMENTS, 
MEDIUM-TERM LoaNs, SHORT-TERM LOANS. 


MARITIME COMMISSION 
powers and shipbuilding program of, 674-5; efforts 
to reduce steamship fares, 680. 

MEDIUM-TERM LOoANs 
in L. A.: extension of, by European banks, 739, by 
U. S. banks, 739. See Direct INVESTMENTS, LoNG- 
TERM LOANS, SHORT-TERM LOANS. 

MerTALs REsERVE COMPANY 
effect of purchases by, on exchange and credit 
problems, 673, 732-4; purchase program of, 680-1, 
730-2. 

Monaco v. Mississippi, 690. 


PETROLEUM CooRDINATOR FOR NATIONAL DEFENSE 
measures recommended by, to assure L. A. oil ship- 
ments, 676. 

PrersoN, WARREN LEE 
Pres., Export-Import Bank, policy of, 728. 

Post-War PROBLEMS 
need to consider, in meeting immediate L. A. prob- 
lems, 658, 659; principles for dealing with, in in- 
ternational trade, 707; relating to governmental 
credit and L. A. trade, 733-4; relating to private 
credit and L. A. trade, 747-751. 

“PROCLAIMED List” 

“ . . of certain Blocked Nationals”: President's 
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authority to establish, 681; purposes and effects of, 
681-2; supplements to, 682; as risk in private 
lending to L. A., 741. 


RECONSTRUCTION FINANCE CORPORATION 
created corporations to acquire strategic materials, 
680, 730; as holder of stock in Export-Import 
Bank, 723; proposed as shareholder in Inter-Amer- 
ican Bank, 735. 

RocKEFELLER, NELSON A. 
as Coordinator of Inter-American Affairs, 667; as 
member of Bd. of Economic Warfare, 667. 

RoosEvELT, FRANKLIN D. 
quoted, 684. 

RuBBER 
danger in over-extending L. A. production of, 659; 
possibilities for development of, 661, and surveys 
in L. A. to determine, 671. 

RusserR RESERVE CORPORATION 
effect of purchases by, on exchange and credit prob- 
lems, 673, 732-4; purchase plan, 680-1, 730-2. 


SALES 
under L. A. law: uncertainty as to rights under 
cif. contracts under Argentine decisions, 766-8; 
f.o.b. contract as alternative to c.i.f. contract, 768; 
consignee’s power under Venezuelan law to secure 
goods before payment, 768-9; rights of unpaid 
seller, 770-1; rights of buyer when goods are de- 
fective or damaged, 771-3; instalment, 773-4; 
venue, choice of laws in suits involving, 774-5. 

SCHOLARSHIP PROGRAMS 
for air training, 679-80; various, sponsored by Co- 
ordinator of Inter-American affairs, 663, 679, by 
Children’s Bureau, 680, by Public Health Service, 
680, by Dep’t. of Agriculture, 680, by Tariff 
Comm’n, 680, by Smithsonian Institute, 680. 

SHORT-TERM LOANS 
in L. A.: early provision for, by European banks, 
737; various U. S. sources of, 737-9; types of 
credit lines for, by U. S. commercial banks, 738-9, 
744; as affected by exchange controls, 740-1, by 
blacklist, 741, by export controls, 741-2, by Export- 
Import Bank credit plan, 742; volume of, by U. S. 
banks, 742-5, table, 743; small credit losses in, 
7453; post-war prospects for, 748-50. See Direct 
INVESTMENTS, Export-Import BANK, LONG-TERM 
Loans, MEDIUM-TERM LOANS. 

SILVER PuRCHASE PROGRAM 
extent of, 730; effect of, on L. A. trade, 729-30. 

STABILIZATION FunpD 
U. S. Treasury loans to L. A. from, 721; as agency 
for governmental credit operations, 733. 


TARIFF CoMMISSION 
activity of, under Trade Agrements Act, 670, 691; 
published study on L. A. trade, 679. 

TARIFFS 
increases in U. S., following 1st World War, 686, 
effect of, 687. 





InpEx—HEMIsPHERIC TRADE 


TAXATION 
in L. A. nations: as objection to registration of 
parent U. S. corporation in L. A., 753, 764; of 
U. S subsidiary as compared to L. A. subsidiary 
of U. S. corporation, 764, 789; transfer tax on 
share certificates, 760; variety of governmental tax- 
ing units, 776-7; overlapping between state and 
federal taxing powers, 777-8; multiplicity of tax 
laws, 778-9; procedure for contesting tax assess- 
ments, 779-81; exemptions accorded new industries, 
781-2; of traveling salesman, 782-4; of imports, 
784-5; of incomes, 785-7; of sales, 787-9; of re- 
mittance of funds, 789; bibliography of L. A. 
works on, 790-2. See DouBLE TAXATION. 

TECHNICAL AID 
to L. A.: provision by Bureau of Mines, 667, 679, 
by Fish and Wildlife Service, 667, 679, by Geolog. 
Survey, 679, by Public Roads Adm’n, 667, 678. 

Tourist TRAVEL 
need of expansion in, to L. A., 664; efforts to en- 
courage, 680. 

TraDE AGREEMENTS 
purposes of, U. S. 669, 684-5; number of, executed 
by U. S., 670, 696; effect of, in increasing U. S. 
trade, 670-696-7, in strengthening economy, 698, 
in aiding L. A. credit, 749, in impeding totalitarian 
trade policies, 700, 706; “most-favored-nation” 
principle in U. S., 670, 693-4, exceptions to, 695, 
effect of, generally, 694-5, on exchange controls, 
694-5, 701; among L. A. republics, 664. 

TraDE AGREEMENTS AcT 
authority of President under, 670, 688; purposes 
of, 688; precedents for provisions of, 688-9; con- 
stitutionality of, 689-90. 

TraDE AGREEMENTS PROCEDURE 
inter-departmental organization for, 691, and its 
advantages, 692-3; public participation in, 692; 
democratic character of, 692; flexibility of, 692. 

‘TRANSPORTATION 
(sea) increase in American ships for L. A. trade 
under 1936 Act, 674-5; causes of existing shipping 
shortage, 675; measures recommended to meet 
tanker shortage, 676. 
(air) extent of German-owned airlines in L. A., 
676, measures taken to eliminate, 676-7. 
(land) \ack of good, as obstacle to inter-L. A. trade, 
664; Pan-American Highway: importance of, 677, 
present condition of, 677-8, financial and technical 
aid given for construction of, 678. 

Treasury DEPARTMENT 
interest of, in L. A. affairs, 667; activity of, under 
Trade Agreements Act, 691; operation of Stabiliza- 
tion Fund by, 721, 729; Silver Purchase Program 
of, 730. 


U. S. v. Curtiss-Wright Export Corp., 690. 


WELLEs, SUMNER 
quoted, 658, 707; as Chm’n of Inter-Am. Fin. & 
Econ. Advisory Comm., 666. 
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SCHOOL OF LAW 


FACULTY, 1941-1942 


Rosert L, Flowers, A.M., LL.D., PresipENT OF THE UNIVERSITY. 


H. Craupe Horack, DEAN AND Proressor oF Law. Ph.B. 1899, State Univ. of Iowa; LL.B. 1900, State 
Univ. of Iowa; LL.B. 1904, Harvard Univ.; LL.D. 1937, Tulane Univ.; LL.D. 1939, Wake Forest 
College; Univ. of Wisconsin, 1904-07; State Univ. of Iowa, 1907-30; President, Iowa State Bar Assn., 
1927-28; Member, Council of Legal Education and Admissions to the Bar of the American Bar Assn., 
since 1940, Adviser to Council, 1927-30; President, Association of American Law Schools, 1929; Duke 
Univ., since 1930; Dean, since 1934. 

Bryan Boticu, Proressor or Law. A.B. 1917, Duke Univ.; Duke Univ. Law School, 1919-21; B.A. 1923, 
Oxford Univ.; B.C.L. 1924, Oxford Univ.; M.A. 1927, Oxford Univ.; general practice, 1924-27; Duke 
Univ., since 1927. 

Joun S. Brapway, Proresson oF Law AnD Direcror OF THE LecaL Ar Cuinic. A.B. 1911, Haverford 
College; A.M. 1915, Haverford College; LL.B. 1914, Univ. of Pennsylvania; general practice, 1914-29; 
President, National Association of Legal Aid Organizations, 1940-41; Univ. of Southern California, 
1929-31; Duke Univ., since 1931. 

TuappeEvs D. Bryson, Proressor oF Law. Emory and Henry College, 1889-90; Univ. of North Carolina, 
1891-95; finished Law School, Univ. of North Carolina, 1895; LL.D. 1938, Emory and Henry Col- 
lege; general practice, 1895-1918; Solicitor, 20th Judicial District, North Carolina, 1908-16; Judge, 
Superior Court, North Carolina, 1918-26; Duke Univ., since 1927. 

Davin F. Cavers, Proressor oF Law. B.S. in Econ. 1923, Univ. of Pennsylvania; LL.B., 1926, Harvard 
Univ.; general practice, 1926-29; Harvard Univ., 1929-30; West Virginia Univ., 1930-31; Visiting 
Professor, Yale Univ., 1936-37 (1st semester); Visiting Professor, Univ. of Chicago, 1940-41; Duke 
Univ., since 1931. 


Exvin R. Latry, Proressor oF Law. B.S. 1923, Bowdoin College; J.D. 1930, Univ. of Michigan; J.Sc.D. 
1936, Columbia Univ.; general practice, 1930-33; Univ. of Vermont, 1923-27; Univ. of Kansas, 
1934-35; Univ. of Missouri, 1935-37; Duke Univ., since 1937. 

Cuarces L. B. Lownpes, Proressor oF Law. A.B. 1923, Georgetown Univ.; LL.B. 1926, Harvard Univ.; 
S.J.D. 1931, Harvard Univ.; general practice, 1926-27; Georgetown Univ. 1927-34; Duke Univ., since 
1934. 

Doucras B. Maccs, Proressor oF Law. A.B. 1922, Univ. of California; J.D. 1924, Univ. of California 
SJ.D. 1926, Harvard Univ.; general practice, 1924-25; Univ. of California, 1926-27; Univ. of South 
ern California, 1927-30; Visiting Professor, Columbia Univ., 1928-29; Visiting Professor, Yale Univ., 
1935-36 (2nd semester); Special Assistant to the U. S. Attorney General, 1938-39; on leave with 
Board of Economic Warfare, 1941-42 (2nd semester); Duke Univ., since 1930. 

Matcotm McDermott, Proressor oF Law. A.B. 1910, Princeton Univ.; LL.B. 1913, Harvard Univ.; gen- 
eral practice, 1913-30; Dean, College of Law, Univ. of Tennessee, 1920-30; President, Tennessee State 
Bar Assn., 1920-21; Kosciusko Foundation Lecturer, Universities of Cracow and Warsaw (Poland), 
1936-37 (1st semester); Duke Univ., since 1930. 

J. Doucrass PoreaT, Proressor oF Law. A.B. 1923, Furman Univ.; LL.B. 1926, Furman Univ.; J.S.D. 
1933, Yale Univ.; general practice, 1926-30; Professor of Law, Furman Univ., 1929-32; general 
practice, 1933-36; on leave with Board of Economic Warfare, 1941-42 (2nd semester); Duke Univ., 
since 1936. 

WiiitaM R. Roatre, Law Lisrartan. LL.B. 1922, Univ. of Southern California; general practice, 1923-25; 
Law Librarian, Univ. of Southern California, 1927-30; Duke Univ., since 1930. 

Paut H. Sanvers, AssociaTE Proressor oF Law. A.B. 1931, Austin College; LL.B. 1934, Duke Univ.: 
general practice, 1934; Assistant to Director of National Bar Program, American Bar Association, 
1934-36; Duke Univ., since 1936. 

Haroip SHEPHERD, Proressor oF Law. A.B. 1919, Stanford Univ.; J.D. 1922, Stanford Univ.; Dean, 
Law School, Univ. of Wyoming, 1922-23; Stanford Univ., 1923-30; Visiting Professor, Univ. of 
Chicago, 1929-30; Univ. of Chicago, 1930-31; Dean, School of Law, Univ. of Washington, 1931-36; 
Univ. of Cincinnati, 1936-39; President, Association of American Law Schools, 1941; Duke Univ., 
since 1939. 


Mary S. CovincTon, RESEARCH LrprartAN. A.B. 1905, Shorter College; LL.B. 1922, George Washington 
Univ.; general practice, 1924-30; Duke Univ., since 1930. 

















Wartime Program 


DUKE UNIVERSITY SCHOOL OF LAW 
* * * * * * * * 


For the period of the emergency, the School of Law has reduced its 
admission requirement for superior students from three years of academic 
work to two and has adopted a three-semester year which will permit a 
student to complete three full academic years of law study in two calendar 
years. Semesters will start in June, September, and February. Beginning 
or advanced students may enroll at the start of any semester. A student 
may, if he wishes, extend his study over the usual three-year period. 


The wartime program will afford students an opportunity to make 
a good beginning in their professional education before this is interrupted 
by military service. The thorough grounding in legal analysis obtainable 
in the first-year course will be of great advantage to students resuming 
law study at the completion of their service. While they must then face 
the problem of readjustment to academic work, they will not do so under 
the handicap of having to begin a new and difficult educational discipline. 


The wartime program will also aid in meeting the shortage in well- 
trained young lawyers which, already apparent, promises to reach serious 
proportions as the war continues. Many lawyers are entering military 
service, and the number who will be admitted to the Bar during the war 
and for some time thereafter will fall sharply. Yet wartime regulations 
and post-war reconstruction will impose many new demands on govern- 
mental legal staffs and private law firms. It is therefore important that 
the education in law of men not eligible for military service and of 
women as well should proceed as rapidly as is consistent with the main- 
tenance of proper standards. 


Additional information concerning the School of Law and its Faculty 
appears on the two preceding pages. 























Every Minute Spent in “Looking Up The Law” Increases 
Your Cost of “Doing Business” 


Time-Saving Research Tools CUT Your Cost! 


The New “Life-Time” 


Federal Digest 


(With Modern Pocket Part Supplementation) 


enables Federal Practitioners to reduce “search-time” to a minimum, thus 
affording many additional hours for other profitable tasks. 


Ask For Full Particulars regarding this new 
Time and Labor Saver 


WEST PUBLISHING CO. SAINT PAUL, MINN. 














The Winter, 1942, issue of 


LAW AND CONTEMPORARY PROBLEMS 


will be devoted to a symposium on 


EMERGENCY PRICE CONTROL 


In order to permit the discussion of price control with reference to the 
Emergency Price Control Act (the enactment of which is now expected in 
January, 1942), this symposium, originally announced for publication as the 
Autumn, 1941, issue, was postponed until the Winter, 1942, issue. Articles will 
include studies of the Act’s provisions and of the legal, economic, and adminis- 


trative problems anticipated in its enforcement. 





The Spring, 1942, issue will present a symposium on Governmental Tort 
Liability. 
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SHEPARD’S 
CITATIONS 


Certain As Yesterday... 
Current As Today 


Accuracy and up-to-date information—an 
unbeatable combination—is what Shep- 
ard’s offers you when showing the present- 
day value of any case, statute or law. 


This eliminates the dangers of incomplete, 
haphazard individual research. It elimi- 
nates the consideration of unrelated matter. 


It points the way to a direct line of investi- 
gation and yields complete, accurate and 
reliable information. 


That is why lawyers all over the country, 
for over sixty-eight years have used Shep- 
ard’s—TO BE SURE. 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 


























DOUGLAS’ FORMS 


Complete in 3 Volumes 


The First Complete Local Form 
Book For North Carolina 


HIS three-volume publication contains approximately 
1,750 forms for every purpose, including all forms of 
Pleadings in the Courts of North Carolina. 


q It also includes many hundreds of the latest approved Busi- 
ness, Corporation, Banking, and other Commercial forms. 


q Lawyers, Justices of the Peace, Clerks of Courts, Financial 
Institutions, Corporations, Loan Companies, Real Estate Deal- 
ers, Insurance Companies and Agents, and all others engaged 
in business and commerce, need Douglas’ Forms. 


THE MICHIE COMPANY 


Law Publishers Charlottesville, Va. 
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* As rapidly as lightning 
warfare strikes, clients today bombard the 
lawyer with demands for immediate an- 
swers to: 


Bb How changing applications of Real Property Law 
affect their interests. 


B Federal Statutory Law Questions. 


For effective tools to solve these problems, we offer: 


b THOMPSON ON REAL PROPERTY, Permanent Edition, 4 Mas- 
ter’s Key to fifty percent of a lawyer’s research; a set which places at 
your elbow the practical knowledge acquired in a lifetime of study, 
teaching and consultation in Real Property Law. 12 large volumes, 
$120.00 delivered. 


B FEDERAL CODE ANNOTATED ... The Complete, Accurate and 
Best Indexed Work on Federal Statutory Law. 16 large volumes, 
$160.00 delivered. 


B FEDERAL PROCEDURAL FORMS... by Alexander Holtzoff, spe- 
cial assistant to the Attorney General, and Allen R. Cozier, special 
attorney in the Department of Justice. A Complement to F.C.A.; A 
Complete Compilation of Forms for Practice in Federal Courts and 
Before Administrative Boards and Commissions. 1 large volume, 
$15.00 delivered. 


Detailed information about any of these publications will be sent 
upon request. 


THE BOBBS-MERRILL COMPANY 


Indianapolis, Indiana 




















Are You Interested in 


Consumption Taxes? 
Governmental Marketing Barriers? 
Combating the Loan Shark? 
Alcoholic Beverage Control? 
Railroad Reorganization? 
Federal Income and Estate Taxation? 
The Sherman Antitrust Act? 
Medical Care? 
The Wage and Hour Law? 
Alimony? 
The New Food, Drug, and Cosmetic Legislation? 
Home Financing? 
The Investment of Trust Funds? 
Collective Bargaining under the Wagner Act? 
The ‘‘Unauthorized Practice of Law’’ Controversy? 
Farm Tenancy Legislation? 
Price Discrimination and Price Cutting? 
The Federal Securities Act and its Administration? 
Financial Protection for the Motor Accident Victim? 
The Collection of Real Property Taxes? 
The Old-Age Security and Other Welfare Titles of the 
Social Security Act? 
Unemployment Compensation? 
Expert Testimony? 
Migratory Divorce? 
Instalment Selling? 
Industrial and Group Life Insurance? 
Extending Federal Powers Over Crime? 
Agricultural Readjustment in the South? 
Low-Cost Housing and Slum Clearance? 
Protecting the Consumer of Food and Drugs? 
* * * 


On each of these topics, Law and Contemporary Problems has published a 
symposium, dealing with the legal and with economic and administrative 
aspects of the subject.* The list is arranged in chronological order of publica- 
tion, the most recent issue (Summer, 1941) being listed first. 


The price per copy of the issues listed above is $1.00, postpaid. 


LAW AND CONTEMPORARY PROBLEMS 


Duke University Law ScHoot 
DURHAM, N. C. 
* Tables of contents of any of the above symposia will be sent on request. The symposium 


dealing with the Federal Securities Act was published in two instalments, the cost of the 
entire symposium being $2.00. 



































The Law School of 
Duke University 


The Law School of Duke University is a member of the Association 
of American Law Schools and is on the list of “Approved Law Schools” 
of the American Bar Association. The course of study provided covers 
the wide and varied range of subjects found in other national law schools. 
The training given is designed to prepare lawyers for practice in every 
state. Indicative of the national character of the School is the fact that 
the average student body for the past five years has been drawn from 31 
states and 61 colleges and universities. 


To adapt the Law School’s curriculum to the three-semester wartime 
program, all courses will be confined to one semester in length, the num- 
ber of hours per week devoted to each course being increased where 
necessary to make this possible. Under. this plan, if a student were obliged 
to leave the School at the end of any semester, he could do so without 
having to abandon partially completed courses. 


The Law School occupies a building constructed on the Duke Univer- 
sity campus in 1930. Its well-rounded law library, with a collection of 
about 70,000 volumes, is the largest in the South. Ample living accom- 
modations for law students are provided in the new Graduate Dormitory 
Center and in the recently completed log cabin group. The beautiful 
location in the Duke Forest and the healthful climate of the Piedmont 
section of North Carolina afford an excellent environment for intellectual 


work. 


Beginning with the Summer, 1942, semester, students who have satis- 
factorily completed two years of undergraduate study at colleges or uni- 
versities of approved standing are eligible for admission to the Law 
School. Information as to courses of study, probable expenses, and avail- 
ability of financial aid will be sent upon inquiry to 


THE Dean, Duke Universitry Law ScHooL 
Box C, Duxe STaTION 
DurHaM, NortH CAROLINA 






































